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SECTION B -- SUPPLIES OR SERVICES AND PRICES 
 

B.1   THE REQUIREMENTS 
 
(a) The Contractor shall furnish the items identified in this Section, in accordance with the terms, conditions, and 
specifications contained in the contract. 
 
(b)  Offerors are cautioned to carefully review the proposal submission requirements contained in Section L.  Failure to 
comply with these requirements may result in an offer being determined technically unacceptable. 
 
(c)  Offerors shall complete the schedule in Section B and furnish additional information required in Section B, as 
applicable. 
 
B.2    BID SCHEDULE 
 

(a)   Proposals will be considered for award on the following schedule. 
(b)   All proposals are subject to the terms and conditions of this solicitation. 

 
 

SCHEDULE 
Item Section Work or Material Quantity 

and Unit 
Unit Price Amount 

1  Field Exploration Request (FER) For the lump sum of  

2  Dam Design For the lump sum of  

3  Borrow Investigations For the lump sum of  

4  Tribal Employment Rights 
Ordinance – fees and taxes 

For the lump sum of  

TOTAL FOR SCHEDULE  
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SECTION C -- DESCRIPTIONS AND SPECIFICATIONS 
 
 
C.1 STATEMENT OF WORK/SPECIFICATIONS/WORK STATEMENT 
 
The Contractor shall furnish the necessary personnel, materials, equipment, services and facilities except as otherwise 
specified) to perform the requirement specified in the Statement of Work/Specification/Work Statement contained in 
Attachment No. 1 of this solicitation/contract (See Section J for attachment listing). 
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SECTION D – PACKAGING AND MARKING 
 

NOT APPLICABLE 



Dam RFP No. R11AV32054A - Dam 
 

5 
 

SECTION E -- INSPECTION AND ACCEPTANCE 
 
E.1   INSPECTION OF CONSTRUCTION (Adapted from 52.246.12) (AUG 1996)  
 

 
(a) Definition. “Work” includes, but is not limited to, materials, workmanship, and manufacture and fabrication of 

components.  
(b) The Contractor shall maintain an adequate inspection system and perform such inspections as will ensure that the 

work performed under the contract conforms to contract requirements. The Contractor shall maintain complete inspection 
records and make them available to the Tribe. All work shall be conducted under the general direction of the Contracting 
Officer and is subject to Tribal inspection and test at all places and at all reasonable times before acceptance to ensure 
strict compliance with the terms of the contract.  

(c)  Tribal inspections and tests are for the sole benefit of the Tribe and do not—  
(1) Relieve the Contractor of responsibility for providing adequate quality control measures;  
(2) Relieve the Contractor of responsibility for damage to or loss of the material before acceptance;  
(3) Constitute or imply acceptance; or  
(4) Affect the continuing rights of the Tribe after acceptance of the completed work under paragraph (i) of this 

section.  
(d) The presence or absence of a Tribal inspector does not relieve the Contractor from any contract requirement, nor is 

the inspector authorized to change any term or condition of the specification without the Contracting Officer’s written 
authorization.  

(e) The Contractor shall promptly furnish, at no increase in contract price, all facilities, labor, and material reasonably 
needed for performing such safe and convenient inspections and tests as may be required by the Contracting Officer. The 
Tribe may charge to the Contractor any additional cost of inspection or test when work is not ready at the time specified 
by the Contractor for inspection or test, or when prior rejection makes reinspection or retest necessary. The Tribe shall 
perform all inspections and tests in a manner that will not unnecessarily delay the work. Special, full size, and 
performance tests shall be performed as described in the contract.  

(f) The Contractor shall, without charge, replace or correct work found by the Tribe not to conform to contract 
requirements, unless in its interest the Tribe consents to accept the work with an appropriate adjustment in contract price. 
The Contractor shall promptly segregate and remove rejected material from the premises.  

(g) If the Contractor does not promptly replace or correct rejected work, the Tribe may—  
(1) By contract or otherwise, replace or correct the work and charge the cost to the Contractor; or  
(2) Terminate for default the Contractor’s right to proceed.  

(h) If, before acceptance of the entire work, the Tribe decides to examine already completed work by removing it or 
tearing it out, the Contractor, on request, shall promptly furnish all necessary facilities, labor, and material. If the work is 
found to be defective or nonconforming in any material respect due to the fault of the Contractor or its subcontractors, the 
Contractor shall defray the expenses of the examination and of satisfactory reconstruction. However, if the work is found 
to meet contract requirements, the Contracting Officer shall make an equitable adjustment for the additional services 
involved in the examination and reconstruction, including, if completion of the work was thereby delayed, an extension of 
time.  

(i) Unless otherwise specified in the contract, the Tribe shall accept, as promptly as practicable after completion and 
inspection, all work required by the contract or that portion of the work the Contracting Officer determines can be accepted 
separately. Acceptance shall be final and conclusive except for latent defects, fraud, gross mistakes amounting to fraud, 
or the Tribe’s rights under any warranty or guarantee.  
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SECTION F -- DELIVERIES OR PERFORMANCE 
 
F.1  COMMENCEMENT, PROSECUTION AND COMPLETION OF THE WORK (Adapted from 52.211-10)  

(APR 1984) 
 

The Contractor shall be required to (a) commence work under this contract within _________ [Contracting Officer insert 
number] calendar days after the date the Contractor receives the notice to proceed, (b) prosecute the work diligently, and 
(c) complete the entire work ready for use not later than ______________.* The time stated for completion shall include  
final cleanup of the premises.  
 
F.2  LIQUIDATED DAMAGES (Adapted from 52-211-11) (SEPT 2000) 

 
(a) If the Contractor fails to complete construction work within the time specified in this contract, the Contractor shall, 

in place of actual damages, pay to the Tribe liquidated damages of $__________ per calendar day of delay 
[Contracting Officer insert amount] until the work is complete or accepted.  

(b) If the Tribe terminates this contract in whole or in part under the “Default” clause, the Contractor is liable for 
liquidated damages accruing until the Tribe reasonably obtains performance of similar supplies or services. 
These liquidated damages are in addition to excess costs of repurchase under the “Termination” clause. 

(c) The Contractor will not be charged with liquidated damages when the delay in delivery or performance is beyond 
 the control and without the fault or negligence of the Contractor as defined in the Default clause in this contract.  

 
F.3  SUSPENSION OF WORK (Adapted from 52.242-14) (APR 1984) 
 

 (a) The Contracting Officer may order the Contractor, in writing, to suspend, delay, or interrupt all or any part of the 
work of this contract for the period of time that the Contracting Officer determines appropriate for the convenience of the 
Tribe.  

(b) If the performance of all or any part of the work is, for an unreasonable period of time, suspended, delayed, or 
interrupted (1) by an act of the Contracting Officer in the administration of this contract, or (2) by the Contracting Officer’s 
failure to act within the time specified in this contract (or within a reasonable time if not specified), an adjustment shall be 
made for any increase in the cost of performance of this contract (excluding profit) necessarily caused by the 
unreasonable suspension, delay, or interruption, and the contract modified in writing accordingly. However, no adjustment 
shall be made under this clause for any suspension, delay, or interruption to the extent that performance would have been 
so suspended, delayed, or interrupted by any other cause, including the fault or negligence of the Contractor, or for which 
an equitable adjustment is provided for or excluded under any other term or condition of this contract.  

(c) A claim under this clause shall not be allowed—  
(1) For any costs incurred more than 20 days before the Contractor shall have notified the Contracting Officer in 

writing of the act or failure to act involved (but this requirement shall not apply as to a claim resulting from a suspension 
order); and  

(2) Unless the claim, in an amount stated, is asserted in writing as soon as practicable after the termination of the 
suspension, delay, or interruption, but not later than the date of final payment under the contract.  

 
F.4  TIME EXTENSIONS (Adapted from 52.211-13) (SEPT 2000) 
 
Time extensions for contract changes will depend upon the extent, if any, by which the changes cause delay in the 
completion of the various elements of construction. The change order granting the time extension may provide that the 
contract completion date will be extended only for those specific elements related to the changed work and that the 
remaining contract completion dates for all other portions of the work will not be altered. The change order also may 
provide an equitable readjustment of liquidated damages under the new completion schedule.  
 
F.5     PERFORMANCE SCHEDULE 
 
Performance under this contract shall be consistent with the Project Schedules (prepared as  “Deliverables” under this 
contract; subject to revision and updating as described in the Scope of Work).   
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SECTION G -- CONTRACT ADMINISTRATION DATA 
 
 
G.1 TRIBAL ADMINISTRATION PERSONNEL 
 
The Tribal Contracting Office’s representative responsible for overall administration of this contract is: 
 
 Fill in Contracting Officer and/or Project Manager and/or Contract Specialist . . .  

Phone No.:   928-338- 
 Faxogram No. : 928-338- 
  
G.2  CONTRACTOR’S ADMINISTRATION PERSONNEL 
 
The designated contractor official who will be in charge of overall administration of this contract is: 
 
 Name:   ________________________________________________________                                               
 Title:   _________________________________________________________                                              
 Address:   ______________________________________________________                                            
 City/State/Zip:  __________________________________________________                                      
 Telephone No:  __________________________________________________ 
 Faxogram No.:   __________________________________________________ 
 
G.3 AUTHORITIES AND DELEGATIONS     MAY 2010 
 
(a) The Contracting Officer is the only individual authorized to enter into or terminate this contract, modify any term or 
condition of this contract, waive any requirement of this contract, or accept nonconforming work.  
 
(b) The Contracting Officer will designate a Contracting Officer’s Representative (COR) at time of award. The COR will be 
responsible for technical monitoring of the Contractor’s performance and deliveries. The COR will be appointed in writing, 
and a copy of the appointment will be furnished to the Contractor. Changes to this delegation will be made by written 
changes to the existing appointment or by issuance of a new appointment. The COR for this contract will be: 
 
(c) The COR is not authorized to perform, formally or informally, any of the following actions: 
 

(1) Promise, award, agree to award, or execute any contract, contract modification, or notice of intent that 
changes or may change this contract; 

 
(2)  Waive or agree to modification of the delivery schedule; 
 
(3)  Make any final decision on any contract matter subject to the Disputes Clause; 
 
(4)  Terminate, for any reason, the contractor’s right to proceed; 
 
(5) Obligate in any way, the payment of money by the Tribe, 

 
(d) The Contractor shall comply with the written or oral direction of the Contracting Officer or authorized representatives(s) 
acting within the scope and authority of the appointment memorandum. The Contractor need not proceed with direction 
that it considers to have been issued without proper authority. The Contractor shall notify the Contracting Officer in writing, 
with as much detail as possible, when the COR has taken an action or has issued direction (written or oral) that the 
Contractor considers to exceed the COR’s appointment, within 3 days of the occurrence. Unless otherwise provided in 
this contract, the Contractor assumes all costs, risks, liabilities, and consequences of performing any work it is directed to 
perform that falls within any of the categories defined in paragraph (c) prior to receipt of the Contracting Officer’s response 
issued under paragraph (e) of this clause.  
 
(e) The Contracting Officer shall respond in writing within 30 days to any notice made under paragraph (d) of this clause. 
A failure of the parties to agree upon the nature of a direction, or upon the contract action to be taken with respect thereto, 
shall be subject to the provisions of the Disputes clause of this contract.  
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(f) The Contractor shall provide copies of all correspondence to the Contracting Officer and the COR. 
 
(g) Any action(s) taken by the Contractor, in response to any direction given by any person acting on behalf of the Tribe or 
any other Tribal official other than the Contracting Officer or the COR acting within his or her appointment, shall be at the 
risk of the Contractor.  
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SECTION H -- SPECIAL CONTRACT REQUIREMENTS 
 
H.1  TRIBAL EMPLOYMENT RIGHTS ORDINANCE (TERO) 
 
The White Mountain Apache Tribe’s Tribal Employment Rights Ordinance is located as Section 1.6 of the White Mountain 
Apache Tribal Labor Code.  A copy of the Labor code can be found at: 
 

http//:www.wmat.us/Legal/labor.html 
 
H.2  TRIBAL ESCORT WHILE TRAVERSING AND/OR CONDUCTING BUSINESS WITHIN THE BOUNDARIES OF THE 
RESERVATION 
 
The White Mountain Apache Tribe requires the contractor to secure a certified tribal escort while traversing and/or 
conducting business within the boundaries of the Fort Apache Indian Reservation.  There is no cost to the contractor for 
the escort services.  Escort services can be scheduled by calling: 
 
H.3   RECLAMATION SAFETY AND HEALTH        MAY 2005 
   
(a) The Contractor shall not require any person employed in the performance of this contract (including subcontracts) to 
work under conditions that are unsanitary, hazardous, or dangerous to the employee’s health or safety. 
 
(b) In addition to the requirements of the Accident Prevention clause of this contract, the Contractor shall comply with the 
Bureau of Reclamation “Reclamation Safety and Health Standards” (RSHS) (Revised 2001). Some contracts may not 
contain the Accident Prevention clause, e.g., those formed under simplified acquisition procedures. Even if the Accident 
Prevention clause is not part of this contract, the Contractor must still comply with the Reclamation RSHS. 
 
(c) (1) The Contractor may obtain the safety and health standards as referenced in subparagraph (b)(2) of the Accident 
Prevention clause from any regional or area office of the Occupational Safety and Health Administration, U.S. Department 
of Labor.  
 
(2) The RSHS manual as referenced in subparagraph (b) above is available at the following website: 
<http://www.usbr.gov/ssle/safety/RSHS/rshs.htm>. 
 
(d) The Contractor shall submit a written proposed safety program in the form and time intervals prescribed in section 3 of 
the RSHS. 
 
(e) In addition to any other provisions in the contract, the Contractor shall comply with all safety and material data 
submittal requirements contained in the RSHS. 
 
(f) The Contractor shall maintain an accurate record of, and shall report to the Contracting Officer (or authorized 
representative) in the manner prescribed by the Contracting Office, all cases of death, occupational diseases, or traumatic 
injury to employees or the public involved, and property damage in excess of $2,500 occurring during performance of 
work under this contract.  
 
(g) The rights and remedies  provided in this clause are in addition to any other rights and remedies provided by law or 
under this contract.  
 
(h) In the event there is a conflict between the requirements contained in any of the safety documents referenced herein, 
the more stringent requirement shall prevail.  
 
H.4  KEY PERSONNEL -  
 
The offerors are encouraged to elaborate upon the information provided under the RFQ, however there is no requirement 
to do so if the offeror believes its RFQ proposal to be fully informative and sufficient.  The qualifications and key personnel 
identified will be evaluated based on the tasks identified under the offerors technical approach.  Skills and abilities should 
be well correlated to the Statement of Work and specifically the deliverables required. Focus should be placed on the 
following key personnel: 
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Project Manager 
Principal Designer 
RCC Designer 
Geotechnical Engineer 
Grouting Engineer 
Seismologist 
Geologist 

 
Any changes (from initial RFQ submission) to proposed key personnel shall be noted below.  No changes to key 
personnel will be allowed after contract award without specific written permission from the Contracting Officer which will 
also provide specific approval of INDIVIDUAL proposed as a substitute.  



Dam RFP No. R11AV32054A - Dam 
 

11 
 

SECTION I -- CONTRACT CLAUSES 
 
 
I.1 52.202-01 DEFINITIONS JANUARY 2012 

 
(a) When a solicitation provision or contract clause uses a word or term that is defined in the Federal Acquisition 

Regulation (FAR), the word or term has the same meaning as the definition in FAR 2.101 in effect at the time the 
solicitation was issued, unless—  

 
(1) The solicitation, or amended solicitation, provides a different definition;  
(2) The contracting parties agree to a different definition;  
(3) The part, subpart, or section of the FAR where the provision or clause is prescribed provides a different meaning; or  
(4) The word or term is defined in FAR Part 31, for use in the cost principles and procedures.  
 
(b) The FAR Index is a guide to words and terms the FAR defines and shows where each definition is located. The 
FAR Index is available via the Internet at http://www.acquisition.gov/far at the end of the FAR, after the FAR Appendix.  
 
I.2 GRATUITIES (Adapted from 52.203-03)       APRIL 1984 
 
(a) The right of the Contractor to proceed may be terminated by written notice if, after notice and hearing, the Contracting 
Officer or a designee determines that the Contractor, its agent, or another representative—  
 
(1) Offered or gave a gratuity (e.g., an entertainment or gift) to an officer, official, or employee of the Tribe; and  
(2) Intended, by the gratuity, to obtain a contract or favorable treatment under a contract.  
 
(b) The facts supporting this determination may be reviewed by the tribal court having lawful jurisdiction.  
 
(c) If this contract is terminated under paragraph (a) of this clause, the Tribe is entitled to pursue the same remedies as in 
a breach of the contract. 
  
(d) The rights and remedies of the Tribe provided in this clause shall not be exclusive and are in addition to any other 
rights and remedies provided by law or under this contract.  
 
I.3 CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT   APRIL 2010 
  (Adapted from 52.203-13)  
 
(a) Definitions. As used in this clause—  
“Agent” means any individual, including a director, an officer, an employee, or an independent Contractor, authorized to 
act on behalf of the organization.  
“Full cooperation”—  
 
(1) Means disclosure to the Tribe of the information sufficient for law enforcement to identify the nature and extent of the 
offense and the individuals responsible for the conduct. It includes providing timely and complete response to Tribal 
auditors’ and investigators' request for documents and access to employees with information;  
(2) Does not foreclose any Contractor rights arising in law, or the terms of the contract. It does not require—  
 
(i) A Contractor to waive its attorney-client privilege or the protections afforded by the attorney work product doctrine; or  
(ii) Any officer, director, owner, or employee of the Contractor, including a sole proprietor, to waive his or her attorney 
client privilege or Fifth Amendment rights; and  
 
(3) Does not restrict a Contractor from—  
 
(i) Conducting an internal investigation; or  
(ii) Defending a proceeding or dispute arising under the contract or related to a potential or disclosed violation.  
“Principal” means an officer, director, owner, partner, or a person having primary management or supervisory 
responsibilities within a business entity (e.g., general manager; plant manager; head of a division or business segment; 
and similar positions).  
“Subcontract” means any contract entered into by a subcontractor to furnish supplies or services for performance of a 
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prime contract or a subcontract.  
“Subcontractor” means any supplier, distributor, vendor, or firm that furnished supplies or services to or for a prime 
contractor or another subcontractor.  
“United States,” means the 50 States, the District of Columbia, and outlying areas.  
 
(b) Code of business ethics and conduct.  
 
(1) Within 30 days after contract award, unless the Contracting Officer establishes a longer time period, the Contractor 
shall—  
 
(i) Have a written code of business ethics and conduct; and  
(ii) Make a copy of the code available to each employee engaged in performance of the contract.  
 
(2) The Contractor shall—  
 
(i) Exercise due diligence to prevent and detect criminal conduct; and  
(ii) Otherwise promote an organizational culture that encourages ethical conduct and a commitment to compliance with 
the law.  
 
(3)(i) The Contractor shall timely disclose, in writing, to the agency Office of the Inspector General (OIG), with a copy to 
the Contracting Officer, whenever, in connection with the award, performance, or closeout of this contract or any 
subcontract thereunder, the Contractor has credible evidence that a principal, employee, agent, or subcontractor of the 
Contractor has committed—  
 
(A) A violation of Federal criminal law involving fraud, conflict of interest, bribery, or gratuity violations found in Title 18 of 
the United States Code; or  
 
(B) A violation of the civil False Claims Act (31 U.S.C. 3729-3733).  
 
(ii) The Tribe, to the extent permitted by law and regulation, will safeguard and treat information obtained pursuant to the 
Contractor’s disclosure as confidential where the information has been marked “confidential” or “proprietary” by the 
company. To the extent permitted by law and regulation, such information will not be released by the Tribe to the public 
pursuant to a Freedom of Information Act request, 5 U.S.C. Section 552. 
  
(c) The Contractor shall establish the following within 90 days after contract award, unless the Contracting Officer 
establishes a longer time period:  
 
(1)  An internal control system.  
 

(i) The Contractor’s internal control system shall—  
 

(A) Establish standards and procedures to facilitate timely discovery of improper conduct in connection with this tribal 
 

(B) Ensure corrective measures are promptly instituted and carried out.  
 

(ii) At a minimum, the Contractor’s internal control system shall provide for the following:  
 

(A) Assignment of responsibility at a sufficiently high level and adequate resources to ensure effectiveness of the 
business ethics awareness and compliance program and internal control system.  
 

(B) Reasonable efforts not to include an individual as a principal, whom due diligence would have exposed as having 
engaged in conduct that is in conflict with the Contractor’s code of business ethics and conduct.  
 

(C) Periodic reviews of company business practices, procedures, policies, and internal controls for compliance with 
the Contractor’s code of business ethics and conduct and the special requirements of  Tribal contracting, including—  
 

(1) Monitoring and auditing to detect criminal conduct;  
(2) Periodic evaluation of the effectiveness of the business ethics awareness and compliance program and internal 
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control system, especially if criminal conduct has been detected; and  
(3) Periodic assessment of the risk of criminal conduct, with appropriate steps to design, implement, or modify the 

business ethics awareness and compliance program and the internal control system as necessary to reduce the risk of 
criminal conduct identified through this process.  
 

(D) An internal reporting mechanism, such as a hotline, which allows for anonymity or confidentiality, by which 
employees may report suspected instances of improper conduct, and instructions that encourage employees to make 
such reports.  
 

(E) Disciplinary action for improper conduct or for failing to take reasonable steps to prevent or detect improper 
conduct.  
 

(F) Timely disclosure, in writing, to the Contracting Officer, whenever, in connection with the award, performance, or 
closeout of any this or any other Tribal contract performed by the Contractor or a subcontract thereunder, the Contractor 
has credible evidence that a principal, employee, agent, or subcontractor of the Contractor has committed a violation of 
Federal criminal law involving fraud, conflict of interest, bribery, or gratuity violations found in Title 18 U.S.C. or a violation 
of the civil False Claims Act (31 U.S.C. 3729-3733).  
 
(1) The disclosure requirement for an individual contract continues until at least 3 years after final payment on the 

contract.  
 

(2) The Tribe will safeguard such disclosures in accordance with paragraph (b)(3)(ii) of this clause.  
 
        (G) Full cooperation with any Federal Government agencies responsible for audits, investigations, or corrective 
actions.  
 
(d) Subcontracts.  
 

(1) The Contractor shall include the substance of this clause, including this paragraph (d), in subcontracts that have a 
value in excess of $5,000,000 and a performance period of more than 120 days. 

  
(2) In altering this clause to identify the appropriate parties, all disclosures of violation of the civil False Claims Act or 

of Federal criminal law shall be directed to the agency Office of the Inspector General, with a copy to the 
Contracting Officer.  

  
I.4  BRAND NAME OR EQUAL 
  
(a) If an item in this solicitation is identified as “brand name or equal,” the purchase description reflects the 

characteristics and level of quality that will satisfy the Tribe’s needs. The salient physical, functional, or performance 
characteristics that “equal” products must meet are specified in the solicitation.  

(b) To be considered for award, offers of “equal” products, including “equal” products of the brand name manufacturer, 
must—  

(1) Meet the salient physical, functional, or performance characteristic specified in this solicitation;  
(2) Clearly identify the item by—  

(i) Brand name, if any; and  
(ii) Make or model number;  

(3) Include descriptive literature such as illustrations, drawings, or a clear reference to previously furnished 
descriptive data or information available to the Contracting Officer; and  

(4) Clearly describe any modifications the offeror plans to make in a product to make it conform to the solicitation 
requirements. Mark any descriptive material to clearly show the modifications.  

(c) The Contracting Officer will evaluate “equal” products on the basis of information furnished by the offeror or 
identified in the offer and reasonably available to the Contracting Officer. The Contracting Officer is not responsible for 
locating or obtaining any information not identified in the offer.  

(d) Unless the offeror clearly indicates in its offer that the product being offered is an “equal” product, the offeror shall 
provide the brand name product referenced in the solicitation. 
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I.5   TIME EXTENSIONS 
 

Time extensions for contract changes will depend upon the extent, if any, by which the changes cause delay in the 
completion of the various elements of construction. The change order granting the time extension may provide that the 
contract completion date will be extended only for those specific elements related to the changed work and that the 
remaining contract completion dates for all other portions of the work will not be altered. The change order also may 
provide an equitable readjustment of liquidated damages under the new completion schedule.  
 
 
I.6   AUDIT AND RECORDS (Adapted from 52.215-02) 
  
(a) As used in this clause, “records” includes books, documents, accounting procedures and practices, and other data, 
regardless of type and regardless of whether such items are in written form, in the form of computer data, or in any other 
form.  
 
(b) Reports. If the Contractor is required to furnish cost, funding, or performance reports, the Contracting Officer or an 
authorized representative of the Contracting Officer shall have the right to examine and audit the supporting records and 
materials, for the purpose of evaluating—  
 
(1) The effectiveness of the Contractor’s policies and procedures to produce data compatible with the objectives of these 
reports; and  
(2) The data reported.  
 
(c) Availability. The Contractor shall make available at its office at all reasonable times the records, materials, and other 
evidence described in paragraphs (a), (b), (c), (d), and (e) of this clause, for Federal examination, audit, or reproduction, 
until 3 years after final payment under this contract or for any shorter period specified in Subpart 4.7, Contractor Records 
Retention, of the Federal Acquisition Regulation (FAR), or for any longer period required by statute or by other clauses of 
this contract. In addition—  
 
(1) If this contract is completely or partially terminated, the Contractor shall make available the records relating to the work 
terminated until 3 years after any resulting final termination settlement; and  
(2) The Contractor shall make available records relating to appeals under the Disputes clause or to litigation or the 
settlement of claims arising under or relating to this contract until such appeals, litigation, or claims are finally resolved.  
 
(d) The Contractor shall insert a clause containing all the terms of this clause, including this paragraph (e), in all 
subcontracts under this contract that exceed the simplified acquisition threshold, and—  
 
(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-redeterminable type or any 
combination of these;  
(2) For which certified cost or pricing data are required; or  
(3) That require the subcontractor to furnish reports as discussed in paragraph (d) of this clause.  
 
The clause may be altered only as necessary to identify properly the contracting parties and the Contracting Officer under 
this Tribal  prime contract.  
 
I.7 52.215-08 ORDER OF PRECEDENCE—UNIFORM CONTRACT FORMAT OCTOBER 1997 
 
Any inconsistency in this solicitation or contract shall be resolved by giving precedence in the following order:  
 
(a) The Schedule (excluding the specifications).  
 
(b) Representations and other instructions.  
 
(c) Contract clauses.  
 
(d) Other documents, exhibits, and attachments.  
 
(e) The specifications. 
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I.8 REQUIREMENTS FOR INFORMATION OTHER THAN COST OR PRICING DATA OCTOBER 2010 

 (a) Submission of certified cost or pricing data is not required.  
 (b) Provide data described in Section J, Attachment No. 3  
 

[Data data and the format shall include the access to records necessary to  
permit an adequate evaluation of the proposed price.]  

 
I.9 NOTICE TO THE TRIBE OF LABOR DISPUTES (Adapted from 52.222-01)  FEBRUARY 1997 
 
If the Contractor has knowledge that any actual or potential labor dispute is delaying or threatens to delay the timely 
performance of this contract, the Contractor shall immediately give notice, including all relevant information, to the 
Contracting Officer.  
 
I.10 CONVICT LABOR (Adapted from 52.222-03)      JUNE 2003 
 
(a) Except as provided in paragraph (b) of this clause, the Contractor shall not employ in the performance of this contract 
any person undergoing a sentence of imprisonment imposed by any court of a State, the District of Columbia, Puerto 
Rico, the Northern Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands.  
 
(b) The Contractor is not prohibited from employing persons—  
 
(1) On parole or probation to work at paid employment during the term of their sentence;  
(2) Who have been pardoned or who have served their terms; or  
(3) Confined for violation of the laws of any of the States, the District of Columbia, Puerto Rico, the Northern Mariana 
Islands, American Samoa, Guam, or the U.S. Virgin Islands who are authorized to work at paid employment in the 
community under the laws of such jurisdiction, if—  
 
(i) The worker is paid or is in an approved work training program on a voluntary basis;  
(ii) Representatives of local union central bodies or similar labor union organizations have been consulted;  
(iii) Such paid employment will not result in the displacement of employed workers, or be applied in skills, crafts, or trades 
in which there is a surplus of available gainful labor in the locality, or impair existing contracts for services;  
(iv) The rates of pay and other conditions of employment will not be less than those paid or provided for work of a similar 
nature in the locality in which the work is being performed; and  
 
I.11 52.222-04 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT – 

OVERTIME COMPENSATION 
JULY 2005 

 
(a) Overtime requirements. No Contractor or subcontractor employing laborers or mechanics (see Federal Acquisition 
Regulation 22.300) shall require or permit them to work over 40 hours in any workweek unless they are paid at least 1 and 
1/2 times the basic rate of pay for each hour worked over 40 hours.  
 
(b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor and subcontractor are liable for 
unpaid wages if they violate the terms in paragraph (a) of this clause. In addition, the Contractor and subcontractor are 
liable for liquidated damages payable to the Government. The Contracting Officer will assess liquidated damages at the 
rate of $10 per affected employee for each calendar day on which the employer required or permitted the employee to 
work in excess of the standard workweek of 40 hours without paying overtime wages required by the Contract Work 
Hours and Safety Standards Act.  
 
(c) Withholding for unpaid wages and liquidated damages. The Contracting Officer will withhold from payments due under 
the contract sufficient funds required to satisfy any Contractor or subcontractor liabilities for unpaid wages and liquidated 
damages. If amounts withheld under the contract are insufficient to satisfy Contractor or subcontractor liabilities, the 
Contracting Officer will withhold payments from other Federal or federally assisted contracts held by the same Contractor 
that are subject to the Contract Work Hours and Safety Standards Act.  
 
(d) Payrolls and basic records.  
 
(1) The Contractor and its subcontractors shall maintain payrolls and basic payroll records for all laborers and mechanics 
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working on the contract during the contract and shall make them available to the Government until 3 years after contract 
completion. The records shall contain the name and address of each employee, social security number, labor 
classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and actual wages 
paid. The records need not duplicate those required for construction work by Department of Labor regulations at 29 CFR 
5.5(a)(3) implementing the Davis-Bacon Act.  
(2) The Contractor and its subcontractors shall allow authorized representatives of the Contracting Officer or the 
Department of Labor to inspect, copy, or transcribe records maintained under paragraph (d)(1) of this clause. The 
Contractor or subcontractor also shall allow authorized representatives of the Contracting Officer or Department of Labor 
to interview employees in the workplace during working hours.  
 
(e) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (a) through (d) of this clause in 
subcontracts that may require or involve the employment of laborers and mechanics and require subcontractors to include 
these provisions in any such lower tier subcontracts. The Contractor shall be responsible for compliance by any 
subcontractor or lower-tier subcontractor with the provisions set forth in paragraphs (a) through (d) of this clause.  
 
I.12 52.222-06 DAVIS-BACON ACT JULY 2005 
 
(a) Definition.—“Site of the work”—  
 
(1) Means—  
 
(i) The primary site of the work. The physical place or places where the construction called for in the contract will remain 
when work on it is completed; and  
(ii) The secondary site of the work, if any. Any other site where a significant portion of the building or work is constructed, 
provided that such site is—  
 
(A) Located in the United States; and  
 
(B) Established specifically for the performance of the contract or project;  
 
(2) Except as provided in paragraph (3) of this definition, includes any fabrication plants, mobile factories, batch plants, 
borrow pits, job headquarters, tool yards, etc., provided—  
 
(i) They are dedicated exclusively, or nearly so, to performance of the contract or project; and  
(ii) They are adjacent or virtually adjacent to the “primary site of the work” as defined in paragraph (a)(1)(i), or the 
“secondary site of the work” as defined in paragraph (a)(1)(ii) of this definition;  
 
(3) Does not include permanent home offices, branch plant establishments, fabrication plants, or tool yards of a 
Contractor or subcontractor whose locations and continuance in operation are determined wholly without regard to a 
particular Federal contract or project. In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, 
etc., of a commercial or material supplier which are established by a supplier of materials for the project before opening of 
bids and not on the Project site, are not included in the “site of the work.” Such permanent, previously established facilities 
are not a part of the “site of the work” even if the operations for a period of time may be dedicated exclusively or nearly so, 
to the performance of a contract.  
(b)(1) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as 
are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than 
those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, or 
as may be incorporated for a secondary site of the work, regardless of any contractual relationship which may be alleged 
to exist between the Contractor and such laborers and mechanics. Any wage determination incorporated for a secondary 
site of the work shall be effective from the first day on which work under the contract was performed at that site and shall 
be incorporated without any adjustment in contract price or estimated cost. Laborers employed by the construction 
Contractor or construction subcontractor that are transporting portions of the building or work between the secondary site 
of the work and the primary site of the work shall be paid in accordance with the wage determination applicable to the 
primary site of the work.  
 
(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-
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Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the 
provisions of paragraph (e) of this clause; also, regular contributions made or costs incurred for more than a weekly period 
(but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed 
to be constructively made or incurred during such period.  
(3) Such laborers and mechanics shall be paid not less than the appropriate wage rate and fringe benefits in the wage 
determination for the classification of work actually performed, without regard to skill, except as provided in the clause 
entitled Apprentices and Trainees. Laborers or mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time actually worked therein; provided that the employer’s 
payroll records accurately set forth the time spent in each classification in which work is performed.  
(4) The wage determination (including any additional classifications and wage rates conformed under paragraph (c) of this 
clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its subcontractors at the 
primary site of the work and the secondary site of the work, if any, in a prominent and accessible place where it can be 
easily seen by the workers. 
  
(c)(1) The Contracting Officer shall require that any class of laborers or mechanics which is not listed in the wage 
determination and which is to be employed under the contract shall be classified in conformance with the wage 
determination. The Contracting Officer shall approve an additional classification and wage rate and fringe benefits therefor 
only when all the following criteria have been met:  
 
(i) The work to be performed by the classification requested is not performed by a classification in the wage determination.  
(ii) The classification is utilized in the area by the construction industry.  
(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination.  
 
(2) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or their 
representatives, and the Contracting Officer agree on the classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), a report of the action taken shall be sent by the Contracting Officer to the 
Administrator of the:  
 
Wage and Hour Division 
Employment Standards Administration 
U.S. Department of Labor 
Washington, DC 20210  
 
The Administrator or an authorized representative will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day 
period that additional time is necessary.  
 
(3) In the event the Contractor, the laborers or mechanics to be employed in the classification, or their representatives, 
and the Contracting Officer do not agree on the proposed classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), the Contracting Officer shall refer the questions, including the views of all 
interested parties and the recommendation of the Contracting Officer, to the Administrator of the Wage and Hour Division 
for determination. The Administrator, or an authorized representative, will issue a determination within 30 days of receipt 
and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that additional time is 
necessary.  
(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to paragraphs (c)(2) and (c)(3) of 
this clause shall be paid to all workers performing work in the classification under this contract from the first day on which 
work is performed in the classification.  
 
(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe 
benefit which is not expressed as an hourly rate, the Contractor shall either pay the benefit as stated in the wage 
determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.  
 
(e) If the Contractor does not make payments to a trustee or other third person, the Contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits 
under a plan or program; provided, That the Secretary of Labor has found, upon the written request of the Contractor, that 
the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the Contractor to set 
aside in a separate account assets for the meeting of obligations under the plan or program.  
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I.13 52.222-07 WITHHOLDING OF FUNDS FEBRUARY 1988 
 
The Contracting Officer shall, upon his or her own action or upon written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from the Contractor under this contract or any other Federal 
contract with the same Prime Contractor, or any other federally assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same Prime Contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the 
Contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work, all or part of 
the wages required by the contract, the Contracting Officer may, after written notice to the Contractor, take such action as 
may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations 
have ceased.  
 
I.14 52.222-08 PAYROLLS AND BASIC RECORDS JUNE 2010 
 
(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of the work and 
preserved for a period of 3 years thereafter for all laborers and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly 
rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents 
thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made, and actual wages paid. Whenever the Secretary of Labor has found, under paragraph (d) of the clause 
entitled Davis-Bacon Act, that the wages of any laborer or mechanic include the amount of any costs reasonably 
anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the 
Contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan 
or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or 
mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. 
Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and 
trainees, and the ratios and wage rates prescribed in the applicable programs.  
 
(b)(1) The Contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to 
the Contracting Officer. The payrolls submitted shall set out accurately and completely all of the information required to be 
maintained under paragraph (a) of this clause, except that full social security numbers and home addresses shall not be 
included on weekly transmittals. Instead the payrolls shall only need to include an individually identifying number for each 
employee (e.g., the last four digits of the employee’s social security number). The required weekly payroll information may 
be submitted in any form desired. Optional Form WH-347 is available for this purpose and may be obtained from the U.S. 
Department of Labor Wage and Hour Division website at http://www.dol.gov/whd/forms/wh347.pdf. The Prime Contractor 
is responsible for the submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall maintain 
the full social security number and current address of each covered worker, and shall provide them upon request to the 
Contracting Officer, the Contractor, or the Wage and Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage requirements. It is not a violation of this section for a Prime 
Contractor to require a subcontractor to provide addresses and social security numbers to the Prime Contractor for its 
own records, without weekly submission to the Contracting Officer.  
(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the Contractor or 
subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and 
shall certify—  
 
(i) That the payroll for the payroll period contains the information required to be maintained under paragraph (a) of this 
clause and that such information is correct and complete;  
(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the 
payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no 
deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as 
set forth in the Regulations, 29 CFR Part 3; and  
(iii) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash 
equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into 
the contract.  
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(3) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 
shall satisfy the requirement for submission of the “Statement of Compliance” required by paragraph (b)(2) of this clause.  
(4) The falsification of any of the certifications in this clause may subject the Contractor or subcontractor to civil or criminal 
prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the United States Code.  
 
(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this clause available for 
inspection, copying, or transcription by the Contracting Officer or authorized representatives of the Contracting Officer or 
the Department of Labor. The Contractor or subcontractor shall permit the Contracting Officer or representatives of the 
Contracting Officer or the Department of Labor to interview employees during working hours on the job. If the Contractor 
or subcontractor fails to submit required records or to make them available, the Contracting Officer may, after written 
notice to the Contractor, take such action as may be necessary to cause the suspension of any further payment. 
Furthermore, failure to submit the required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12.  
 
I.15 52.222-09 APPRENTICES AND TRAINEES JULY 2005 
 
(a) Apprentices.  
 
(1) An apprentice will be permitted to work at less than the predetermined rate for the work performed when employed—  
 
(i) Pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer, and Labor Services 
(OATELS) or with a State Apprenticeship Agency recognized by the OATELS; or  
(ii) In the first 90 days of probationary employment as an apprentice in such an apprenticeship program, even though not 
individually registered in the program, if certified by the OATELS or a State Apprenticeship Agency (where appropriate) to 
be eligible for probationary employment as an apprentice.  
 
(2) The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the 
ratio permitted to the Contractor as to the entire work force under the registered program.  
(3) Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated in 
paragraph (a)(1) of this clause, shall be paid not less than the applicable wage determination for the classification of work 
actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the 
registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually 
performed.  
(4) Where a Contractor is performing construction on a project in a locality other than that in which its program is 
registered, the ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) specified in the 
Contractor’s or subcontractor’s registered program shall be observed. Every apprentice must be paid at not less than the 
rate specified in the registered program for the apprentice’s level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination.  
(5) Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed 
on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails 
for the applicable apprentice classification, fringes shall be paid in accordance with that determination.  
(6) In the event OATELS, or a State Apprenticeship Agency recognized by OATELS, withdraws approval of an 
apprenticeship program, the Contractor will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved.  
 
(b) Trainees.  
 
(1) Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration, 
Office of Apprenticeship Training, Employer, and Labor Services (OATELS). The ratio of trainees to journeymen on the 
job site shall not be greater than permitted under the plan approved by OATELS.  
(2) Every trainee must be paid at not less than the rate specified in the approved program for the trainee’s level of 
progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program 
does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage determination 
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unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated 
with the corresponding journeyman wage rate in the wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training 
plan approved by the OATELS shall be paid not less than the applicable wage rate in the wage determination for the 
classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio 
permitted under the registered program shall be paid not less than the applicable wage rate in the wage determination for 
the work actually performed.  
(3) In the event OATELS withdraws approval of a training program, the Contractor will no longer be permitted to utilize 
trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.  
 
(c) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under this clause shall be in 
conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR 
Part 30.  
 
I.16 52.222-10 COMPLIANCE WITH COPELAND ACT REQUIREMENTS FEBRUARY 1988 
 
The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby incorporated by reference in this 
contract.  
 
I.17 52.222-11 SUBCONTRACTS (LABOR STANDARDS) JULY 2005 
 
(a) Definition. “Construction, alteration or repair,” as used in this clause, means all types of work done by laborers and 
mechanics employed by the construction Contractor or construction subcontractor on a particular building or work at the 
site thereof, including without limitation—  
 
(1) Altering, remodeling, installation (if appropriate) on the site of the work of items fabricated off-site;  
(2) Painting and decorating;  
(3) Manufacturing or furnishing of materials, articles, supplies, or equipment on the site of the building or work;  
(4) Transportation of materials and supplies between the site of the work within the meaning of paragraphs (a)(1)(i) and 
(ii) of the “site of the work” as defined in the FAR clause at 52.222-6, Davis-Bacon Act of this contract, and a facility which 
is dedicated to the construction of the building or work and is deemed part of the site of the work within the meaning of 
paragraph (2) of the “site of work” definition; and  
(5) Transportation of portions of the building or work between a secondary site where a significant portion of the building 
or work is constructed, which is part of the “site of the work” definition in paragraph (a)(1)(ii) of the FAR clause at 52.222-
6, Davis-Bacon Act, and the physical place or places where the building or work will remain (paragraph (a)(1)(i) of the 
FAR clause at 52.222-6, in the “site of the work” definition).  
 
(b) The Contractor shall insert in any subcontracts for construction, alterations and repairs within the United States the 
clauses entitled—  
 
(1) Davis-Bacon Act;  
(2) Contract Work Hours and Safety Standards Act—Overtime Compensation (if the clause is included in this contract);  
(3) Apprentices and Trainees;  
(4) Payrolls and Basic Records;  
(5) Compliance with Copeland Act Requirements;  
(6) Withholding of Funds;  
(7) Subcontracts (Labor Standards);  
(8) Contract Termination—Debarment;  
(9) Disputes Concerning Labor Standards;  
(10) Compliance with Davis-Bacon and Related Act Regulations; and  
(11) Certification of Eligibility.  
 
(c) The prime Contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor performing 
construction within the United States with all the contract clauses cited in paragraph (b).  
 
(d)(1) Within 14 days after award of the contract, the Contractor shall deliver to the Contracting Officer a completed 
Standard Form (SF) 1413, Statement and Acknowledgment, for each subcontract for construction within the United 
States, including the subcontractor’s signed and dated acknowledgment that the clauses set forth in paragraph (b) of this 
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clause have been included in the subcontract.  
(2) Within 14 days after the award of any subsequently awarded subcontract the Contractor shall deliver to the 
Contracting Officer an updated completed SF 1413 for such additional subcontract.  
 
(e) The Contractor shall insert the substance of this clause, including this paragraph (e) in all subcontracts for construction 
within the United States.  
 
I.18 52.222-12 CONTRACT TERMINATION - DEBARMENT FEBRUARY 1988 
 
A breach of the contract clauses entitled Davis-Bacon Act, Contract Work Hours and Safety Standards Act—Overtime 
Compensation, Apprentices and Trainees, Payrolls and Basic Records, Compliance with Copeland Act Requirements, 
Subcontracts (Labor Standards), Compliance with Davis-Bacon and Related Act Regulations, or Certification of Eligibility 
may be grounds for termination of the contract, and for debarment as a Contractor and subcontractor as provided in 
29 CFR 5.12.  
 
I.19 52.222-13 COMPLIANCE WITH DAVIS-BACON AND RELATED ACT 

REGULATIONS 
FEBRUARY 1988 

 
All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are hereby 
incorporated by reference in this contract.  
 
I.20 52.222-14 DISPUTES CONCERNING LABOR STANDARDS FEBRUARY 1988 
 
The United States Department of Labor has set forth in 29 CFR parts 5, 6, and 7 procedures for resolving disputes 
concerning labor standards requirements. Such disputes shall be resolved in accordance with those procedures and not 
the Disputes clause of this contract. Disputes within the meaning of this clause include disputes between the Contractor 
(or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives.  
 
I.21 52.222-15 CERTIFICATION OF ELIGIBILITY  FEBRUARY 1988 
 
(a) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any person or firm who has an 
interest in the Contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) 
of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
 
(b) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by 
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
 
(c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.  
 
I.22  52.222-21  PROHIBITION OF SEGREGATED FACILITIES    FEBRUARY 1999 
 
(a) “Segregated facilities,” as used in this clause, means any waiting rooms, work areas, rest rooms and wash rooms, 
restaurants and other eating areas, time clocks, locker rooms and other storage or dressing areas, parking lots, drinking 
fountains, recreation or entertainment areas, transportation, and housing facilities provided for employees, that are 
segregated by explicit directive or are in fact segregated on the basis of race, color, religion, sex, or national origin 
because of written or oral policies or employee custom. The term does not include separate or single-user rest rooms or 
necessary dressing or sleeping areas provided to assure privacy between the sexes.  
 
(b) The Contractor agrees that it does not and will not maintain or provide for its employees any segregated facilities at 
any of its establishments, and that it does not and will not permit its employees to perform their services at any location 
under its control where segregated facilities are maintained. The Contractor agrees that a breach of this clause is a 
violation of the Equal Opportunity clause in this contract.  
 
(c) The Contractor shall include this clause in every subcontract and purchase order that is subject to the Equal 
Opportunity clause of this contract.  
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I.23 52.222-40 NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE NATIONAL 
LABOR RELATIONS ACT 

DECEMBER 2010 

 
(a) During the term of this contract, the Contractor shall post an employee notice, of such size and in such form, and 
containing such content as prescribed by the Secretary of Labor, in conspicuous places in and about its plants and offices 
where employees covered by the National Labor Relations Act engage in activities relating to the performance of the 
contract, including all places where notices to employees are customarily posted both physically and electronically, in the 
languages employees speak, in accordance with 29 CFR 471.2 (d) and (f).  
 
(1) Physical posting of the employee notice shall be in conspicuous places in and about the Contractor’s plants and 
offices so that the notice is prominent and readily seen by employees who are covered by the National Labor Relations 
Act and engage in activities related to the performance of the contract.  
(2) If the Contractor customarily posts notices to employees electronically, then the Contractor shall also post the required 
notice electronically by displaying prominently, on any website that is maintained by the Contractor and is customarily 
used for notices to employees about terms and conditions of employment, a link to the Department of Labor’s website that 
contains the full text of the poster. The link to the Department’s website, as referenced in (b)(3) of this section, must read, 
“Important Notice about Employee Rights to Organize and Bargain Collectively with Their Employers.”  
 
(b) This required employee notice, printed by the Department of Labor, may be—  
 
(1) Obtained from the Division of Interpretations and Standards, Office of Labor-Management Standards, U.S. Department 
of Labor, 200 Constitution Avenue, NW., Room N-5609, Washington, DC 20210, (202) 693-0123, or from any field office 
of the Office of Labor–Management Standards or Office of Federal Contract Compliance Programs;  
(2) Provided by the Federal contracting agency if requested;  
(3) Downloaded from the Office of Labor–Management Standards Web site at 
www.dol.gov/olms/regs/compliance/EO13496.htm; or  
(4) Reproduced and used as exact duplicate copies of the Department of Labor’s official poster.  
 
(c) The required text of the employee notice referred to in this clause is located at Appendix A, Subpart A, 29 CFR Part 
471.  
 
(d) The Contractor shall comply with all provisions of the employee notice and related rules, regulations, and orders of the 
Secretary of Labor.  
 
(e) In the event that the Contractor does not comply with the requirements set forth in paragraphs (a) through (d) of this 
clause, this contract may be terminated or suspended in whole or in part, and the Contractor may be suspended or 
debarred in accordance with 29 CFR 471.14 and subpart 9.4. Such other sanctions or remedies may be imposed as are 
provided by 29 CFR part 471, which implements Executive Order 13496 or as otherwise provided by law.  
 
(f) Subcontracts.  
 
(1) The Contractor shall include the substance of this clause, including this paragraph (f), in every subcontract that 
exceeds $10,000 and will be performed wholly or partially in the United States, unless exempted by the rules, regulations, 
or orders of the Secretary of Labor issued pursuant to section 3 of Executive Order 13496 of January 30, 2009, so that 
such provisions will be binding upon each subcontractor.  
(2) The Contractor shall not procure supplies or services in a way designed to avoid the applicability of Executive Order 
13496 or this clause.  
(3) The Contractor shall take such action with respect to any such subcontract as may be directed by the Secretary of 
Labor as a means of enforcing such provisions, including the imposition of sanctions for noncompliance.  
(4) However, if the Contractor becomes involved in litigation with a subcontractor, or is threatened with such involvement, 
as a result of such direction, the Contractor may request the United States, through the Secretary of Labor, to enter into 
such litigation to protect the interests of the United States.  
 
I.24 52.223-06 DRUG FREE WORKPLACE MAY 2001 
 
(a) Definitions. As used in this clause—  
“Controlled substance” means a controlled substance in schedules I through V of section 202 of the Controlled 
Substances Act (21 U.S.C. 812) and as further defined in regulation at 21 CFR 1308.11 - 1308.15.  
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“Conviction” means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both, by any 
judicial body charged with the responsibility to determine violations of the Federal or State criminal drug statutes.  
“Criminal drug statute” means a Federal or non-Federal criminal statute involving the manufacture, distribution, 
dispensing, possession, or use of any controlled substance.  
“Drug-free workplace” means the site(s) for the performance of work done by the Contractor in connection with a specific 
contract where employees of the Contractor are prohibited from engaging in the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled substance.  
“Employee” means an employee of a Contractor directly engaged in the performance of work under a Government 
contract. “Directly engaged” is defined to include all direct cost employees and any other Contractor employee who has 
other than a minimal impact or involvement in contract performance.  
“Individual” means an offeror/contractor that has no more than one employee including the offeror/contractor.  
 
(b) The Contractor, if other than an individual, shall—within 30 days after award (unless a longer period is agreed to in 
writing for contracts of 30 days or more performance duration), or as soon as possible for contracts of less than 30 days 
performance duration—  
 
(1) Publish a statement notifying its employees that the unlawful manufacture, distribution, dispensing, possession, or use 
of a controlled substance is prohibited in the Contractor’s workplace and specifying the actions that will be taken against 
employees for violations of such prohibition;  
(2) Establish an ongoing drug-free awareness program to inform such employees about—  
 
(i) The dangers of drug abuse in the workplace;  
(ii) The Contractor’s policy of maintaining a drug-free workplace;  
(iii) Any available drug counseling, rehabilitation, and employee assistance programs; and  
(iv) The penalties that may be imposed upon employees for drug abuse violations occurring in the workplace;  
 
(3) Provide all employees engaged in performance of the contract with a copy of the statement required by 
paragraph (b)(1) of this clause;  
(4) Notify such employees in writing in the statement required by paragraph (b)(1) of this clause that, as a condition of 
continued employment on this contract, the employee will—  
 
(i) Abide by the terms of the statement; and  
(ii) Notify the employer in writing of the employee’s conviction under a criminal drug statute for a violation occurring in the 
workplace no later than 5 days after such conviction;  
 
(5) Notify the Contracting Officer in writing within 10 days after receiving notice under subdivision (b)(4)(ii) of this clause, 
from an employee or otherwise receiving actual notice of such conviction. The notice shall include the position title of the 
employee;  
(6) Within 30 days after receiving notice under subdivision (b)(4)(ii) of this clause of a conviction, take one of the following 
actions with respect to any employee who is convicted of a drug abuse violation occurring in the workplace:  
 
(i) Taking appropriate personnel action against such employee, up to and including termination; or  
(ii) Require such employee to satisfactorily participate in a drug abuse assistance or rehabilitation program approved for 
such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency; and  
 
(7) Make a good faith effort to maintain a drug-free workplace through implementation of paragraphs (b)(1) through (b)(6) 
of this clause.  
 
(c) The Contractor, if an individual, agrees by award of the contract or acceptance of a purchase order, not to engage in 
the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance while performing this 
contract.  
 
(d) In addition to other remedies available to the Government, the Contractor’s failure to comply with the requirements of 
paragraph (b) or (c) of this clause may, pursuant to FAR 23.506, render the Contractor subject to suspension of contract 
payments, termination of the contract or default, and suspension or debarment.  
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I.25 ENCOURAGING CONTRACTOR POLICY TO BAN TEXT MESSAGING 
WHILE DRIVING (Adapted from 52.223-18) 
 

2011 

 (a) Definitions. As used in this clause—  
“Driving”–  
 
(1) Means operating a motor vehicle on an active roadway with the motor running, including while temporarily stationary 
because of traffic, a traffic light, stop sign, or otherwise.  
 
(2) Does not include operating a motor vehicle with or without the motor running when one has pulled over to the side of, 
or off, an active roadway and has halted in a location where one can safely remain stationary.  
“Text messaging” means reading from or entering data into any handheld or other electronic device, including for the 
purpose of short message service texting, e-mailing, instant messaging, obtaining navigational information, or engaging in 
any other form of electronic data retrieval or electronic data communication. The term does not include glancing at or 
listening to a navigational device that is secured in a commercially designed holder affixed to the vehicle, provided that the 
destination and route are programmed into the device either before driving or while stopped in a location off the roadway 
where it is safe and legal to park.  
 
(b) This clause implements Executive Order 13513, Federal Leadership on Reducing Text Messaging While Driving, 
dated October 1, 2009.  
 
(c) The Contractor is encouraged to—  
 
(1) Adopt and enforce policies that ban text messaging while driving—  
 
(i) Company-owned or -rented vehicles or Tribe-owned vehicles; or  
(ii) Privately-owned vehicles when on official Tribal business or when performing any work for or on behalf of the Tribe.  
 
(2) Conduct initiatives in a manner commensurate with the size of the business, such as—  
 
(i) Establishment of new rules and programs or re-evaluation of existing programs to prohibit text messaging while driving; 
and  
(ii) Education, awareness, and other outreach to employees about the safety risks associated with texting while driving.  
 
 
I.26 RESTRICTIONS ON CERTAIN FOREIGN PURCHASES  

(Adapted from 52.225-13) 
JUNE2008 

(a) Except as authorized by the Office of Foreign Assets Control (OFAC) in the Department of the Treasury, the 
Contractor shall not acquire, for use in the performance of this contract, any supplies or services if any proclamation, 
Executive order, or statute administered by OFAC, or if OFAC’s implementing regulations at 31 CFR Chapter V, would 
prohibit such a transaction by a person subject to the jurisdiction of the United States.  
 
(b) Except as authorized by OFAC, most transactions involving Cuba, Iran, and Sudan are prohibited, as are most imports 
from Burma or North Korea, into the United States or its outlying areas. Lists of entities and individuals subject to 
economic sanctions are included in OFAC’s List of Specially Designated Nationals and Blocked Persons at 
http://www.treas.gov/offices/enforcement/ofac/sdn. More information about these restrictions, as well as updates, is 
available in the OFAC’s regulations at 31 CFR Chapter V and/or on OFAC’s website at 
http://www.treas.gov/offices/enforcement/ofac.  
 

(b) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts.  
 
I.27 ADDITIONAL BOND SECURITY (Adapted from 52.228-02)  OCTOBER 1997 

 
The Contractor shall promptly furnish additional security required to protect the Tribe and persons supplying labor or 
materials under this contract if—  
 
(a) Any surety upon any bond, or issuing financial institution for other security, furnished with this contract becomes 
unacceptable to the Tribe;  
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(b) Any surety fails to furnish reports on its financial condition as required by the Tribe;  
 
(c) The contract price is increased so that the penal sum of any bond becomes inadequate in the opinion of the 
Contracting Officer; or  
 
(d) An irrevocable letter of credit (ILC) used as security will expire before the end of the period of required security. If the 
Contractor does not furnish an acceptable extension or replacement ILC, or other acceptable substitute, at least 30 days 
before an ILC’s scheduled expiration, the Contracting officer has the right to immediately draw on the ILC.  
 

 
I.28 PERFORMANCE AND PAYMENT BONDS – CONSTRUCTION 

(Adapted from 52.228-15) 
OCTOBER 2010 

 
(a) Definitions. As used in this clause—  
“Original contract price” means the award price of the contract; or, for requirements contracts, the price payable for the 
estimated total quantity; or, for indefinite-quantity contracts, the price payable for the specified minimum quantity. Original 
contract price does not include the price of any options, except those options exercised at the time of contract award.  
 
(b) Amount of required bonds. Unless the resulting contract price is $150,000 or less, the successful offeror shall furnish 
performance and payment bonds to the Contracting Officer as follows:  
 
(1) Performance bonds (Standard Form 25). The penal amount of performance bonds at the time of contract award shall 
be 100 percent of the original contract price.  
(2) Payment Bonds (Standard Form 25A). The penal amount of payment bonds at the time of contract award shall be 
100 percent of the original contract price.  
(3) Additional bond protection.  
 
(i) The Tribe may require additional performance and payment bond protection if the contract price is increased. The 
increase in protection generally will equal 100 percent of the increase in contract price.  
(ii) The Tribe may secure the additional protection by directing the Contractor to increase the penal amount of the existing 
bond or to obtain an additional bond.  
 
(c) Furnishing executed bonds. The Contractor shall furnish all executed bonds, including any necessary reinsurance 
agreements, to the Contracting Officer, within the time period specified in the Bid Guarantee provision of the solicitation, 
or otherwise specified by the Contracting Officer, but in any event, before starting work.  
 
(d) Surety or other security for bonds. The bonds shall be in the form of firm commitment, supported by corporate sureties 
whose names appear on the list contained in Treasury Department Circular 570, individual sureties, or by other 
acceptable security such as postal money order, certified check, cashier's check, irrevocable letter of credit, or, in 
accordance with Treasury Department regulations, certain bonds or notes of the United States. Treasury Circular 570 is 
published in the Federal Register or may be obtained from the:  
 
U.S. Department of the Treasury 
Financial Management Service 
Surety Bond Branch 
3700 East West Highway, Room 6F01 
Hyattsville, MD 20782. 
 
Or via the internet at http://www.fms.treas.gov/c570/.  
 
(e) Notice of subcontractor waiver of protection (40 U.S.C. 3133(c)). Any waiver of the right to sue on the payment bond is 
void unless it is in writing, signed by the person whose right is waived, and executed after such person has first furnished 
labor or material for use in the performance of the contract.  
 
I.29 FEDERAL, APPLICABLE STATE AND LOCAL TAXES  

(Adapted from 52.229-03) 
APRIL 2003 

(a) As used in this clause—  
“After-imposed Federal tax” means any new or increased Federal excise tax or duty, or tax that was exempted or 
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excluded on the contract date but whose exemption was later revoked or reduced during the contract period, on the 
transactions or property covered by this contract that the Contractor is required to pay or bear as the result of legislative, 
judicial, or administrative action taking effect after the contract date. It does not include social security tax or other 
employment taxes.  
“After-relieved Federal tax” means any amount of Federal excise tax or duty, except social security or other employment 
taxes, that would otherwise have been payable on the transactions or property covered by this contract, but which the 
Contractor is not required to pay or bear, or for which the Contractor obtains a refund or drawback, as the result of 
legislative, judicial, or administrative action taking effect after the contract date.  
“All applicable Federal, State, and local taxes and duties” means all taxes and duties, in effect on the contract date, that 
the taxing authority is imposing and collecting on the transactions or property covered by this contract.  
“Contract date” means the date set for bid opening or, if this is a negotiated contract or a modification, the effective date of 
this contract or modification.  
“Local taxes” includes taxes imposed by a possession or territory of the United States, Puerto Rico, or the Northern 
Mariana Islands, if the contract is performed wholly or partly in any of those areas.  
 
(b) The contract price includes all applicable Federal, State, and local taxes and duties.  
 
(c) The contract price shall be increased by the amount of any after-imposed Federal tax, provided the Contractor 
warrants in writing that no amount for such newly imposed Federal excise tax or duty or rate increase was included in the 
contract price, as a contingency reserve or otherwise.  
 
(d) The contract price shall be decreased by the amount of any after-relieved Federal tax.  
 
(e) The contract price shall be decreased by the amount of any Federal excise tax or duty, except social security or other 
employment taxes, that the Contractor is required to pay or bear, or does not obtain a refund of, through the Contractor’s 
fault, negligence, or failure to follow instructions of the Contracting Officer.  
 
(f) No adjustment shall be made in the contract price under this clause unless the amount of the adjustment exceeds 
$250.  
 
(g) The Contractor shall promptly notify the Contracting Officer of all matters relating to any Federal excise tax or duty that 
reasonably may be expected to result in either an increase or decrease in the contract price and shall take appropriate 
action as the Contracting Officer directs.  
 
(h) The Tribe shall, without liability, furnish evidence appropriate to establish exemption from any Federal, State, or local 
tax when the Contractor requests such evidence and a reasonable basis exists to sustain the exemption.  
 
I.30 PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS SEPTEMBER 2002
 

(a) Payment of price. The Tribe shall pay the Contractor the contract price as provided in this contract.  
(b) Progress payments. The Tribe shall make progress payments monthly as the work proceeds, or at more frequent 

intervals as determined by the Contracting Officer, on estimates of work accomplished which meets the standards of 
quality established under the contract, as approved by the Contracting Officer.  

(1) The Contractor’s request for progress payments shall include the following substantiation:  
(i) An itemization of the amounts requested, related to the various elements of work required by the contract 

covered by the payment requested.  
(ii) A listing of the amount included for work performed by each subcontractor under the contract.  
(iii) A listing of the total amount of each subcontract under the contract.  
(iv) A listing of the amounts previously paid to each such subcontractor under the contract.  
(v) Additional supporting data in a form and detail required by the Contracting Officer.  

(2) In the preparation of estimates, the Contracting Officer may authorize material delivered on the site and 
preparatory work done to be taken into consideration. Material delivered to the Contractor at locations other than the site 
also may be taken into consideration if—  

(i) Consideration is specifically authorized by this contract; and  
(ii) The Contractor furnishes satisfactory evidence that it has acquired title to such material and that the material 

will be used to perform this contract.  
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(c) Contractor certification. Along with each request for progress payments, the Contractor shall furnish the following 
certification, or payment shall not be made: (However, if the Contractor elects to delete paragraph (c)(4) from the 
certification, the certification is still acceptable.)  

I hereby certify, to the best of my knowledge and belief, that—  
(1) The amounts requested are only for performance in accordance with the specifications, terms, and conditions 

of the contract;  
(2) All payments due to subcontractors and suppliers from previous payments received under the contract have 

been made, and timely payments will be made from the proceeds of the payment covered by this certification, in 
accordance with subcontract agreements and the requirements of Chapter 39 of Title 31, United States Code;  

(3) This request for progress payments does not include any amounts which the prime contractor intends to 
withhold or retain from a subcontractor or supplier in accordance with the terms and conditions of the subcontract; 
and  

(4) This certification is not to be construed as final acceptance of a subcontractor’s performance.  
__________________________________________________ 
(Name)  
__________________________________________________ 
(Title)  
__________________________________________________ 
(Date)  
(d) Refund of unearned amounts. If the Contractor, after making a certified request for progress payments, discovers 

that a portion or all of such request constitutes a payment for performance by the Contractor that fails to conform to the 
specifications, terms, and conditions of this contract (hereinafter referred to as the “unearned amount”), the Contractor 
shall—  

(1) Notify the Contracting Officer of such performance deficiency; and  
(2) Be obligated to pay the Tribe an amount (computed by the Contracting Officer in the manner provided in 

paragraph (j) of this clause) equal to interest on the unearned amount from the 8th day after the date of receipt of the 
unearned amount until—  

(i) The date the Contractor notifies the Contracting Officer that the performance deficiency has been corrected; or  
(ii) The date the Contractor reduces the amount of any subsequent certified request for progress payments by an 

amount equal to the unearned amount.  
(e) Retainage. If the Contracting Officer finds that satisfactory progress was achieved during any period for which a 

progress payment is to be made, the Contracting Officer shall authorize payment to be made in full. However, if 
satisfactory progress has not been made, the Contracting Officer may retain a maximum of 10 percent of the amount of 
the payment until satisfactory progress is achieved. When the work is substantially complete, the Contracting Officer may 
retain from previously withheld funds and future progress payments that amount the Contracting Officer considers 
adequate for protection of the Tribe and shall release to the Contractor all the remaining withheld funds. Also, on 
completion and acceptance of each separate building, public work, or other division of the contract, for which the price is 
stated separately in the contract, payment shall be made for the completed work without retention of a percentage.  

(f) Title, liability, and reservation of rights. All material and work covered by progress payments made shall, at the time 
of payment, become the sole property of the Tribe, but this shall not be construed as—  

(1) Relieving the Contractor from the sole responsibility for all material and work upon which payments have been 
made or the restoration of any damaged work; or  

(2) Waiving the right of the Tribe to require the fulfillment of all of the terms of the contract.  
(g) Reimbursement for bond premiums. In making these progress payments, the Tribe shall, upon request, reimburse 

the Contractor for the amount of premiums paid for performance and payment bonds (including coinsurance and 
reinsurance agreements, when applicable) after the Contractor has furnished evidence of full payment to the surety. The 
retainage provisions in paragraph (e) of this clause shall not apply to that portion of progress payments attributable to 
bond premiums.  

(h) Final payment. The Tribe shall pay the amount due the Contractor under this contract after—  
(1) Completion and acceptance of all work;  
(2) Presentation of a properly executed voucher; and  
(3) Presentation of release of all claims against the Tribe arising by virtue of this contract, other than claims, in stated 

amounts, that the Contractor has specifically excepted from the operation of the release. A release may also be required 
of the assignee if the Contractor’s claim to amounts payable under this contract has been assigned under the Assignment 
of Claims Act of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15).  

(i) Limitation because of undefinitized work. Notwithstanding any provision of this contract, progress payments shall not 
exceed 80 percent on work accomplished on undefinitized contract actions. A “contract action” is any action resulting in a 
contract, as defined in FAR Subpart 2.1, including contract modifications for additional supplies or services, but not 
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including contract modifications that are within the scope and under the terms of the contract, such as contract 
modifications issued pursuant to the Changes clause, or funding and other administrative changes.  

(j) Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1), the amount payable under 
paragraph (d)(2) of this clause shall be—  

(1) Computed at the rate of average bond equivalent rates of 91-day Treasury bills auctioned at the most recent 
auction of such bills prior to the date the Contractor receives the unearned amount; and  

(2) Deducted from the next available payment to the Contractor. 
  

I.31 AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR 
 
Funds are not presently available for performance under this contract beyond September 30, 2012. The Tribe’s obligation 
for performance of this contract beyond that date is contingent upon the availability of appropriated funds from which 
payment for contract purposes can be made. No legal liability on the part of the Tribe for any payment may arise for 
performance under this contract beyond September 30, 2012, until funds are made available to the Contracting Officer for 
performance and until the Contractor receives notice of availability, to be confirmed in writing by the Contracting Officer.  
 
 
I.32 DISPUTES (Adapted from 52.233-01) JULY 2002 

 
 

(a) This contract is not subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613).  
 
(b) All disputes arising under or relating to this contract shall be resolved under this clause.  
 
(c) All disputes that are unresolvable between the contractor and the Contracting Officer will be referred to the White 
Mountain Apache Tribal Court and will be subject the processes and timelines of that court.  All decisions ot eh White 
Mountain Apache Tribal Court under this contract shall be final.  
 
I.33 PROTEST AFTER AWARD (Adapted from 52.233-03) AUGUST 1996 

 
 

(a) All protests arising under or relating to this contract shall be resolved under this clause.  
 

(b)  All protests that are unresolvable within 60 days of receipt by the Tribe between the contractor and the 
Contracting Officer will be referred to the White Mountain Apache Tribal Court and will be subject the processes 
and timelines of that court.  All decisions ot eh White Mountain Apache Tribal Court under this contract shall be 
final.  

 
(c)  Upon receipt of the final decision in the protest, the Contracting Officer shall either—  

 
(1) Cancel the stop-work order; or  
(2) Terminate the work covered by the order as provided in the Default, or the Termination for Convenience of the 

Tribe, clause of this contract.  
 
(b) If a stop-work order issued under this clause is canceled either before or after a final decision in the protest, the 
Contractor shall resume work. The Contracting Officer shall make an equitable adjustment in the delivery schedule or 
contract price, or both, and the contract shall be modified, in writing, accordingly, if—  
 
(1) The stop-work order results in an increase in the time required for, or in the Contractor’s cost properly allocable to, the 
performance of any part of this contract; and  
(2) The Contractor asserts its right to an adjustment within 30 days after the end of the period of work stoppage; provided, 
that if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon a 
proposal at any time before final payment under this contract.  
 
(c) If a stop-work order is not canceled and the work covered by the order is terminated for the convenience of the Tribe, 
the Contracting Officer shall allow reasonable costs resulting from the stop-work order in arriving at the termination 
settlement.  
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(d) If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer 
shall allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.  
 
(e) The Tribe’s rights to terminate this contract at any time are not affected by action taken under this clause.  
 
 
I.34 DIFFERING SITE CONDITIONS  APRIL 1984
 
 

 (a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the Contracting 
Officer of—  

(1) Subsurface or latent physical conditions at the site which differ materially from those indicated in this contract; or  
(2) Unknown physical conditions at the site, of an unusual nature, which differ materially from those ordinarily 

encountered and generally recognized as inhering in work of the character provided for in the contract.  
(b) The Contracting Officer shall investigate the site conditions promptly after receiving the notice. If the conditions do 

materially so differ and cause an increase or decrease in the Contractor’s cost of, or the time required for, performing any 
part of the work under this contract, whether or not changed as a result of the conditions, an equitable adjustment shall be 
made under this clause and the contract modified in writing accordingly.  

(c) No request by the Contractor for an equitable adjustment to the contract under this clause shall be allowed, unless 
the Contractor has given the written notice required; provided, that the time prescribed in paragraph (a) of this clause for 
giving written notice may be extended by the Contracting Officer.  

(d) No request by the Contractor for an equitable adjustment to the contract for differing site conditions shall be allowed 
if made after final payment under this contract.  
 
I.35 SITE INVESTIGATIONS AND CONDITIONS AFFECTING THE WORK APRIL 1984

 
(a) The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the nature and location of 

the work, and that it has investigated and satisfied itself as to the general and local conditions which can affect the work or 
its cost, including but not limited to (1) conditions bearing upon transportation, disposal, handling, and storage of 
materials; (2) the availability of labor, water, electric power, and roads; (3) uncertainties of weather, river stages, tides, or 
similar physical conditions at the site; (4) the conformation and conditions of the ground; and (5) the character of 
equipment and facilities needed preliminary to and during work performance. The Contractor also acknowledges that it 
has satisfied itself as to the character, quality, and quantity of surface and subsurface materials or obstacles to be 
encountered insofar as this information is reasonably ascertainable from an inspection of the site, including all exploratory 
work done by the Tribe, as well as from the drawings and specifications made a part of this contract. Any failure of the 
Contractor to take the actions described and acknowledged in this paragraph will not relieve the Contractor from 
responsibility for estimating properly the difficulty and cost of successfully performing the work, or for proceeding to 
successfully perform the work without additional expense to the Tribe.  

(b) The Tribe assumes no responsibility for any conclusions or interpretations made by the Contractor based on the 
information made available by the Tribe. Nor does the Tribe assume responsibility for any understanding reached or 
representation made concerning conditions which can affect the work by any of its officers or agents before the execution 
of this contract, unless that understanding or representation is expressly stated in this contract.  
 
I.36 PRECONSTRUCTION CONFERENCE (Adapted from 52.236-26)  FEBRUARY 1995 

 
 

If the Contracting Officer decides to conduct a preconstruction conference, the successful offeror will be notified and will 
be required to attend. The Contracting Officer’s notification will include specific details regarding the date, time, and 
location of the conference, any need for attendance by subcontractors, and information regarding the items to be 
discussed.  
 
I.37  MATERIAL AND WORKMANSHIP (Adapted from 52.236-5)  APRIL 1984 
  
 

 (a) All equipment, material, and articles incorporated into the work covered by this contract shall be new and of the 
most suitable grade for the purpose intended, unless otherwise specifically provided in this contract. References in the 
specifications to equipment, material, articles, or patented processes by trade name, make, or catalog number, shall be 
regarded as establishing a standard of quality and shall not be construed as limiting competition. The Contractor may, at 
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its option, use any equipment, material, article, or process that, in the judgment of the Contracting Officer, is equal to that 
named in the specifications, unless otherwise specifically provided in this contract.  

(b) The Contractor shall obtain the Contracting Officer’s approval of the machinery and mechanical and other 
equipment to be incorporated into the work. When requesting approval, the Contractor shall furnish to the Contracting 
Officer the name of the manufacturer, the model number, and other information concerning the performance, capacity, 
nature, and rating of the machinery and mechanical and other equipment. When required by this contract or by the 
Contracting Officer, the Contractor shall also obtain the Contracting Officer’s approval of the material or articles which the 
Contractor contemplates incorporating into the work. When requesting approval, the Contractor shall provide full 
information concerning the material or articles. When directed to do so, the Contractor shall submit samples for approval 
at the Contractor’s expense, with all shipping charges prepaid. Machinery, equipment, material, and articles that do not 
have the required approval shall be installed or used at the risk of subsequent rejection.  

(c) All work under this contract shall be performed in a skillful and workmanlike manner. The Contracting Officer may 
require, in writing, that the Contractor remove from the work any employee the Contracting Officer deems incompetent, 
careless, or otherwise objectionable.  
 
I.38 SUPERINTENDENCE BY THE CONTRACTOR (Adapted from 52.236-6) APRIL 1984
 
At all times during performance of this contract and until the work is completed and accepted, the Contractor shall directly 
superintend the work or assign and have on the worksite a competent superintendent who is satisfactory to the 
Contracting Officer and has authority to act for the Contractor.  
 
I.39 PERMITS AND RESPONSIBILITIES (Adapted from 52.236-7) NOVEMBER 1991
 

The Contractor shall, without additional expense to the Tribe, be responsible for obtaining any necessary licenses and 
permits, and for complying with any Federal, State, and municipal laws, codes, and regulations applicable to the 
performance of the work. The Contractor shall also be responsible for all damages to persons or property that occur as a 
result of the Contractor’s fault or negligence. The Contractor shall also be responsible for all materials delivered and work 
performed until completion and acceptance of the entire work, except for any completed unit of work which may have 
been accepted under the contract.  
 
I.40 OTHER CONTRACTS (Adapted from 52.236-8) April 1984
 
The Tribe may undertake or award other contracts for additional work at or near the site of the work under this contract. 
The Contractor shall fully cooperate with other contractors and with Tribe employees and shall carefully adapt scheduling 
and performing the work under this contract to accommodate the additional work, heeding any direction that may be 
provided by the Contracting Officer. The Contractor shall not commit or permit any act that will interfere with the 
performance of work by any other contractor or by Tribe employees.  
 
I.41 PROTECTION OF EXISTING VEGETATION, STRUCTURES, 

EQUIPMENT, UTILITIES, AND IMPROVEMENTS (Adapted from 52.236-9) 
APRIL 1984

 
 (a) The Contractor shall preserve and protect all structures, equipment, and vegetation (such as trees, shrubs, and 

grass) on or adjacent to the work site, which are not to be removed and which do not unreasonably interfere with the work 
required under this contract. The Contractor shall only remove trees when specifically authorized to do so, and shall avoid 
damaging vegetation that will remain in place. If any limbs or branches of trees are broken during contract performance, 
or by the careless operation of equipment, or by workmen, the Contractor shall trim those limbs or branches with a clean 
cut and paint the cut with a tree-pruning compound as directed by the Contracting Officer.  

(b) The Contractor shall protect from damage all existing improvements and utilities (1) at or near the work site, and 
(2) on adjacent property of a third party, the locations of which are made known to or should be known by the Contractor. 
The Contractor shall repair any damage to those facilities, including those that are the property of a third party, resulting 
from failure to comply with the requirements of this contract or failure to exercise reasonable care in performing the work. 
If the Contractor fails or refuses to repair the damage promptly, the Contracting Officer may have the necessary work 
performed and charge the cost to the Contractor. 
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I.42 OPERATIONS AND STORAGE AREAS (Adapted from 52.236-10) APRIL 1984
  

(a) The Contractor shall confine all operations (including storage of materials) on Tribe premises to areas authorized or 
approved by the Contracting Officer. The Contractor shall hold and save the Tribe, its officers and agents, free and 
harmless from liability of any nature occasioned by the Contractor’s performance.  

(b) Temporary buildings (e.g., storage sheds, shops, offices) and utilities may be erected by the Contractor only with 
the approval of the Contracting Officer and shall be built with labor and materials furnished by the Contractor without 
expense to the Tribe. The temporary buildings and utilities shall remain the property of the Contractor and shall be 
removed by the Contractor at its expense upon completion of the work. With the written consent of the Contracting Officer, 
the buildings and utilities may be abandoned and need not be removed.  

(c) The Contractor shall, under regulations prescribed by the Contracting Officer, use only established roadways, or 
use temporary roadways constructed by the Contractor when and as authorized by the Contracting Officer. When 
materials are transported in prosecuting the work, vehicles shall not be loaded beyond the loading capacity recommended 
by the manufacturer of the vehicle or prescribed by any Federal, State, or local law or regulation. When it is necessary to 
cross curbs or sidewalks, the Contractor shall protect them from damage. The Contractor shall repair or pay for the repair 
of any damaged curbs, sidewalks, or roads.  
 
I.43 USE AND POSSESSION PRIOR TO COMPLETION (Adapted from 52.236-11) APRIL 1984
  

 (a) The Tribe shall have the right to take possession of or use any completed or partially completed part of the work. 
Before taking possession of or using any work, the Contracting Officer shall furnish the Contractor a list of items of work 
remaining to be performed or corrected on those portions of the work that the Tribe intends to take possession of or use. 
However, failure of the Contracting Officer to list any item of work shall not relieve the Contractor of responsibility for 
complying with the terms of the contract. The Tribe’s possession or use shall not be deemed an acceptance of any work 
under the contract.  

(b) While the Tribe has such possession or use, the Contractor shall be relieved of the responsibility for the loss of or 
damage to the work resulting from the Tribe’s possession or use, notwithstanding the terms of the clause in this contract 
entitled “Permits and Responsibilities.” If prior possession or use by the Tribe delays the progress of the work or causes 
additional expense to the Contractor, an equitable adjustment shall be made in the contract price or the time of 
completion, and the contract shall be modified in writing accordingly.  
 
I.44 CLEANING UP (Adapted from 52.236-12) APRIL 1984
 

The Contractor shall at all times keep the work area, including storage areas, free from accumulations of waste 
materials. Before completing the work, the Contractor shall remove from the work and premises any rubbish, tools, 
scaffolding, equipment, and materials that are not the property of the Tribe. Upon completing the work, the Contractor 
shall leave the work area in a clean, neat, and orderly condition satisfactory to the Contracting Officer.  
 
I.45 ACCIDENT PREVENTION (Adapted from 52.236-13) NOVEMBER 1991
 

 (a) The Contractor shall provide and maintain work environments and procedures which will—  
(1) Safeguard the public and Tribe personnel, property, materials, supplies, and equipment exposed to Contractor 

operations and activities;  
(2) Avoid interruptions of Tribe operations and delays in project completion dates; and  
(3) Control costs in the performance of this contract.  

(b) For these purposes on contracts for construction or dismantling, demolition, or removal of improvements, the 
Contractor shall—  

(1) Provide appropriate safety barricades, signs, and signal lights;  
(2) Comply with the standards issued by the Secretary of Labor at 29 CFR Part 1926 and 29 CFR Part 1910; and  
(3) Ensure that any additional measures the Contracting Officer determines to be reasonably necessary for the 

purposes are taken.  
 (c) Whenever the Contracting Officer becomes aware of any noncompliance with these requirements or any condition 

which poses a serious or imminent danger to the health or safety of the public or Tribe personnel, the Contracting Officer 
shall notify the Contractor orally, with written confirmation, and request immediate initiation of corrective action. This 
notice, when delivered to the Contractor or the Contractor’s representative at the work site, shall be deemed sufficient 
notice of the noncompliance and that corrective action is required. After receiving the notice, the Contractor shall 
immediately take corrective action. If the Contractor fails or refuses to promptly take corrective action, the Contracting 
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Officer may issue an order stopping all or part of the work until satisfactory corrective action has been taken. The 
Contractor shall not be entitled to any equitable adjustment of the contract price or extension of the performance schedule 
on any stop work order issued under this clause.  

(e) The Contractor shall insert this clause, including this paragraph (e), with appropriate changes in the designation of 
the parties, in subcontracts.  
 
I.46 SCHEDULES FOR CONSTRUCTION CONTRACTS (Adapted from 52.236-15) APRIL 1984
 

 (a) The Contractor shall, within five days after the work commences on the contract or another period of time 
determined by the Contracting Officer, prepare and submit to the Contracting Officer for approval three copies of a 
practicable schedule showing the order in which the Contractor proposes to perform the work, and the dates on which the 
Contractor contemplates starting and completing the several salient features of the work (including acquiring materials, 
plant, and equipment). The schedule shall be in the form of a progress chart of suitable scale to indicate appropriately the 
percentage of work scheduled for completion by any given date during the period. If the Contractor fails to submit a 
schedule within the time prescribed, the Contracting Officer may withhold approval of progress payments until the 
Contractor submits the required schedule.  

(b) The Contractor shall enter the actual progress on the chart as directed by the Contracting Officer, and upon doing 
so shall immediately deliver three copies of the annotated schedule to the Contracting Officer. If, in the opinion of the 
Contracting Officer, the Contractor falls behind the approved schedule, the Contractor shall take steps necessary to 
improve its progress, including those that may be required by the Contracting Officer, without additional cost to the 
Government. In this circumstance, the Contracting Officer may require the Contractor to increase the number of shifts, 
overtime operations, days of work, and/or the amount of construction plant, and to submit for approval any supplementary 
schedule or schedules in chart form as the Contracting Officer deems necessary to demonstrate how the approved rate of 
progress will be regained.  

(c) Failure of the Contractor to comply with the requirements of the Contracting Officer under this clause shall be 
grounds for a determination by the Contracting Officer that the Contractor is not prosecuting the work with sufficient 
diligence to ensure completion within the time specified in the contract. Upon making this determination, the Contracting 
Officer may terminate the Contractor’s right to proceed with the work, or any separable part of it, in accordance with the 
default terms of this contract.  
 
I.47 LAYOUT OF WORK (Adapted from 52.236-17) APRIL 1984

  
The Contractor shall lay out its work from Tribe established base lines and bench marks indicated on the drawings, and 
shall be responsible for all measurements in connection with the layout. The Contractor shall furnish, at its own expense, 
all stakes, templates, platforms, equipment, tools, materials, and labor required to lay out any part of the work. The 
Contractor shall be responsible for executing the work to the lines and grades that may be established or indicated by the 
Contracting Officer. The Contractor shall also be responsible for maintaining and preserving all stakes and other marks 
established by the Contracting Officer until authorized to remove them. If such marks are destroyed by the Contractor or 
through its negligence before their removal is authorized, the Contracting Officer may replace them and deduct the 
expense of the replacement from any amounts due or to become due to the Contractor.  
 
I.48 SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION  

(Adapted from 52.236-21) 
FEBRUARY 1997

 
 (a) The Contractor shall keep on the work site a copy of the drawings and specifications and shall at all times give the 

Contracting Officer access thereto. Anything mentioned in the specifications and not shown on the drawings, or shown on 
the drawings and not mentioned in the specifications, shall be of like effect as if shown or mentioned in both. In case of 
difference between drawings and specifications, the specifications shall govern. In case of discrepancy in the figures, in 
the drawings, or in the specifications, the matter shall be promptly submitted to the Contracting Officer, who shall promptly 
make a determination in writing. Any adjustment by the Contractor without such a determination shall be at its own risk 
and expense. The Contracting Officer shall furnish from time to time such detailed drawings and other information as 
considered necessary, unless otherwise provided.  

(b) Wherever in the specifications or upon the drawings the words “directed,” “required,” “ordered,” “designated,” 
“prescribed,” or words of like import are used, it shall be understood that the “direction,” “requirement,” “order,” 
“designation,” or “prescription,” of the Contracting Officer is intended and similarly the words “approved,” “acceptable,” 
“satisfactory,” or words of like import shall mean “approved by,” or “acceptable to,” or “satisfactory to” the Contracting 
Officer, unless otherwise expressly stated.  
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(c) Where “as shown,” “as indicated,” “as detailed,” or words of similar import are used, it shall be understood that the 
reference is made to the drawings accompanying this contract unless stated otherwise. The word “provided” as used 
herein shall be understood to mean “provide complete in place,” that is “furnished and installed.”  

(d) Shop drawings means drawings, submitted to the Tribe by the Contractor, subcontractor, or any lower tier 
subcontractor pursuant to a construction contract, showing in detail (1) the proposed fabrication and assembly of 
structural elements, and (2) the installation (i.e., fit, and attachment details) of materials or equipment. It includes 
drawings, diagrams, layouts, schematics, descriptive literature, illustrations, schedules, performance and test data, and 
similar materials furnished by the contractor to explain in detail specific portions of the work required by the contract. The 
Tribe may duplicate, use, and disclose in any manner and for any purpose shop drawings delivered under this contract.  

(e) If this contract requires shop drawings, the Contractor shall coordinate all such drawings, and review them for 
accuracy, completeness, and compliance with contract requirements and shall indicate its approval thereon as evidence 
of such coordination and review. Shop drawings submitted to the Contracting Officer without evidence of the Contractor’s 
approval may be returned for resubmission. The Contracting Officer will indicate an approval or disapproval of the shop 
drawings and if not approved as submitted shall indicate the Tribe’s reasons therefor. Any work done before such 
approval shall be at the Contractor’s risk. Approval by the Contracting Officer shall not relieve the Contractor from 
responsibility for any errors or omissions in such drawings, nor from responsibility for complying with the requirements of 
this contract, except with respect to variations described and approved in accordance with (f) of this clause.  

(f) If shop drawings show variations from the contract requirements, the Contractor shall describe such variations in 
writing, separate from the drawings, at the time of submission. If the Contracting Officer approves any such variation, the 
Contracting Officer shall issue an appropriate contract modification, except that, if the variation is minor or does not 
involve a change in price or in time of performance, a modification need not be issued.  

(g) The Contractor shall submit to the Contracting Officer for approval four copies (unless otherwise indicated) of all 
shop drawings as called for under the various headings of these specifications. Three sets (unless otherwise indicated) of 
all shop drawings, will be retained by the Contracting Officer and one set will be returned to the Contractor.  
 
I.49 RESPONSIBILITY OF THE ARCHITECT-ENGINEER CONTRACTOR 

(Adapted from 52.236-23) 
APRIL 1984

 
 (a) The Contractor shall be responsible for the professional quality, technical accuracy, and the coordination of all 

designs, drawings, specifications, and other services furnished by the Contractor under this contract. The Contractor shall, 
without additional compensation, correct or revise any errors or deficiencies in its designs, drawings, specifications, and 
other services.  

(b) Neither the Tribe’s review, approval or acceptance of, nor payment for, the services required under this contract 
shall be construed to operate as a waiver of any rights under this contract or of any cause of action arising out of the 
performance of this contract, and the Contractor shall be and remain liable to the Tribe in accordance with applicable law 
for all damages to the Tribe caused by the Contractor’s negligent performance of any of the services furnished under this 
contract.  

(c) The rights and remedies of the Tribe provided for under this contract are in addition to any other rights and 
remedies provided by law.  

(d) If the Contractor is comprised of more than one legal entity, each such entity shall be jointly and severally liable 
hereunder.  
 
I.50 WORK OVERSIGHT IN ARCHITECT-ENGINEER CONTRACTS 

(Adapted from 52.236-24) 
APRIL 1984

 
The extent and character of the work to be done by the Contractor shall be subject to the general oversight, 

supervision, direction, control, and approval of the Contracting Officer.   
 
I.51 REQUIREMENTS FOR REGISTRATION OF DESIGNERS 

(Adapted from 52.236-25) 
JUNE 2003

 
Architects or engineers registered to practice in the particular professional field involved in a State, the District of 

Columbia, or an outlying area of the United States shall prepare or review and approve the design of architectural, 
structural, mechanical, electrical, civil, or other engineering features of the work.  
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I.52 NOTICE OF INTENT TO DISALLOW COSTS  
Adapted from 52.242-01)  

APRIL 1984 
 

(a) Notwithstanding any other clause of this contract—  
 
(1) The Contracting Officer may at any time issue to the Contractor a written notice of intent to disallow specified costs 
incurred or planned for incurrence under this contract that have been determined not to be allowable under the contract 
terms; and  
(2) The Contractor may, after receiving a notice under paragraph (a)(1) of this clause, submit a written response to the 
Contracting Officer, with justification for allowance of the costs. If the Contractor does respond within 60 days, the 
Contracting Officer shall, within 60 days of receiving the response, either make a written withdrawal of the notice or issue 
a written decision.  
 
(b) Failure to issue a notice under this Notice of Intent to Disallow Costs clause shall not affect the Tribe’s rights to take 
exception to incurred costs.  
 
I.53 BANKRUPTCY (Adapted from 52.242-13) JULY 1995
 
 
In the event the contractor enters into proceedings relating to bankruptcy, whether voluntary or involuntary, the contractor 
agrees to furnish, by certified mail or electronic commerce method authorized by the contract, written notification of the 
bankruptcy to the contracting officer responsible for administering the contract. This notification shall be furnished within 
five days of the initiation of the proceedings relating to bankruptcy filing. This notification shall include the date on which 
the bankruptcy petition was filed and the identity of the court in which the bankruptcy petition was filed.  This obligation 
remains in effect until final payment under this contract.  
 
I.54 CHANGES (Adapted from 52.243-04) JUNE 2007 

 
 

(a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written order designated or indicated 
to be a change order, make changes in the work within the general scope of the contract, including changes—  
 
(1) In the specifications (including drawings and designs);  
(2) In the method or manner of performance of the work;  
(3) In the Government-furnished property or services; or  
(4) Directing acceleration in the performance of the work.  
 
(b) Any other written or oral order (which, as used in this paragraph (b), includes direction, instruction, interpretation, or 
determination) from the Contracting Officer that causes a change shall be treated as a change order under this clause; 
Provided, that the Contractor gives the Contracting Officer written notice stating—  
 
(1) The date, circumstances, and source of the order; and  
(2) That the Contractor regards the order as a change order.  
 
(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall be treated as a 
change under this clause or entitle the Contractor to an equitable adjustment.  
 
(d) If any change under this clause causes an increase or decrease in the Contractor’s cost of, or the time required for, 
the performance of any part of the work under this contract, whether or not changed by any such order, the Contracting 
Officer shall make an equitable adjustment and modify the contract in writing. However, except for an adjustment based 
on defective specifications, no adjustment for any change under paragraph (b) of this clause shall be made for any costs 
incurred more than 20 days before the Contractor gives written notice as required. In the case of defective specifications 
for which the Tribe is responsible, the equitable adjustment shall include any increased cost reasonably incurred by the 
Contractor in attempting to comply with the defective specifications.  
 
(e) The Contractor must assert its right to an adjustment under this clause within 30 days after (1) receipt of a written 
change order under paragraph (a) of this clause or (2) the furnishing of a written notice under paragraph (b) of this clause, 
by submitting to the Contracting Officer a written statement describing the general nature and amount of the proposal, 
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unless this period is extended by the Tribe. The statement of proposal for adjustment may be included in the notice under 
paragraph (b) of this clause. 
  
(f) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final payment under this 
contract.  
 
I.55 CHANGES AND CHANGED CONDITIONS  

(Adapted from 52.243-05) 
APRIL 1984 

 
 

(a) The Contracting Officer may, in writing, order changes in the drawings and specifications within the general scope of 
the contract.  
 
(b) The Contractor shall promptly notify the Contracting Officer, in writing, of subsurface or latent physical conditions 
differing materially from those indicated in this contract or unknown unusual physical conditions at the site before 
proceeding with the work. 
  
(c) If changes under paragraph (a) or conditions under paragraph (b) increase or decrease the cost of, or time required for 
performing the work, the Contracting Officer shall make an equitable adjustment (see paragraph (d)) upon submittal of a 
“proposal for adjustment” (hereafter referred to as proposal) by the Contractor before final payment under the contract.  
 
(d) The Contracting Officer shall not make an equitable adjustment under paragraph (b) unless—  
 
(1) The Contractor has submitted and the Contracting Officer has received the required written notice; or  
(2) The Contracting Officer waives the requirement for the written notice.  
 
(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause.  
 
I.56    TERMINATION FOR CONVENIENCE OF THE TRIBE (Adapted from 52.249-1)   (MAY 2004) 
 

(a) The Tribe may terminate performance of work under this contract in whole or, from time to time, in part if the 
Contracting Officer determines that a termination is in the Government’s interest. The Contracting Officer shall terminate 
by delivering to the Contractor a Notice of Termination specifying the extent of termination and the effective date.  

(b) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the Contractor shall 
immediately proceed with the following obligations, regardless of any delay in determining or adjusting any amounts due 
under this clause:  

(1) Stop work as specified in the notice.  
(2) Place no further subcontracts or orders (referred to as subcontracts in this clause) for materials, services, or 

facilities, except as necessary to complete the continued portion of the contract.  
(3) Terminate all subcontracts to the extent they relate to the work terminated.  
(4) Assign to the Tribe, as directed by the Contracting Officer, all right, title, and interest of the Contractor under the 

subcontracts terminated, in which case the Tribe shall have the right to settle or to pay any termination settlement 
proposal arising out of those terminations.  

(5) With approval or ratification to the extent required by the Contracting Officer, settle all outstanding liabilities and 
termination settlement proposals arising from the termination of subcontracts; the approval or ratification will be final for 
purposes of this clause.  

(6) As directed by the Contracting Officer, transfer title and deliver to theTribe—  
(i) The fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced 

or acquired for the work terminated; and  
(ii) The completed or partially completed plans, drawings, information, and other property that, if the contract had 

been completed, would be required to be furnished to the Tribe.  
(7) Complete performance of the work not terminated.  
(8) Take any action that may be necessary, or that the Contracting Officer may direct, for the protection and 

preservation of the property related to this contract that is in the possession of the Contractor and in which the 
Government has or may acquire an interest.  

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of the types referred 
to in paragraph (b)(6) of this clause; provided, however, that the Contractor (i) is not required to extend credit to any 
purchaser and (ii) may acquire the property under the conditions prescribed by, and at prices approved by, the 
Contracting Officer. The proceeds of any transfer or disposition will be applied to reduce any payments to be made by the 
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Government under this contract, credited to the price or cost of the work, or paid in any other manner directed by the 
Contracting Officer.  

(c) The Contractor shall submit complete termination inventory schedules no later than 120 days from the effective date 
of termination, unless extended in writing by the Contracting Officer upon written request of the Contractor within this 120-
day period.  

(d) After expiration of the plant clearance period as defined in Subpart 49.001 of the Federal Acquisition Regulation, the 
Contractor may submit to the Contracting Officer a list, certified as to quantity and quality, of termination inventory not 
previously disposed of, excluding items authorized for disposition by the Contracting Officer. The Contractor may request 
the Government to remove those items or enter into an agreement for their storage. Within 15 days, the Government will 
accept title to those items and remove them or enter into a storage agreement. The Contracting Officer may verify the list 
upon removal of the items, or if stored, within 45 days from submission of the list, and shall correct the list, as necessary, 
before final settlement.  

(e) After termination, the Contractor shall submit a final termination settlement proposal to the Contracting Officer in the 
form and with the certification prescribed by the Contracting Officer. The Contractor shall submit the proposal promptly, 
but no later than 1 year from the effective date of termination, unless extended in writing by the Contracting Officer upon 
written request of the Contractor within this 1-year period. However, if the Contracting Officer determines that the facts 
justify it, a termination settlement proposal may be received and acted on after 1 year or any extension. If the Contractor 
fails to submit the proposal within the time allowed, the Contracting Officer may determine, on the basis of information 
available, the amount, if any, due the Contractor because of the termination and shall pay the amount determined.  

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may agree upon the whole or any 
part of the amount to be paid or remaining to be paid because of the termination. The amount may include a reasonable 
allowance for profit on work done. However, the agreed amount, whether under this paragraph (f) or paragraph (g) of this 
clause, exclusive of costs shown in paragraph (g)(3) of this clause, may not exceed the total contract price as reduced by 
(1) the amount of payments previously made and (2) the contract price of work not terminated. The contract shall be 
modified, and the Contractor paid the agreed amount. Paragraph (g) of this clause shall not limit, restrict, or affect the 
amount that may be agreed upon to be paid under this paragraph.  

(g) If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid because of the termination 
of work, the Contracting Officer shall pay the Contractor the amounts determined by the Contracting Officer as follows, but 
without duplication of any amounts agreed on under paragraph (f) of this clause:  

(1) The contract price for completed supplies or services accepted by the Tribe (or sold or acquired under 
paragraph (b)(9) of this clause) not previously paid for, adjusted for any saving of freight and other charges.  

(2) The total of—  
(i) The costs incurred in the performance of the work terminated, including initial costs and preparatory expense 

allocable thereto, but excluding any costs attributable to supplies or services paid or to be paid under paragraph (g)(1) of 
this clause;  

(ii) The cost of settling and paying termination settlement proposals under terminated subcontracts that are 
properly chargeable to the terminated portion of the contract if not included in subdivision (g)(2)(i) of this clause; and  

(iii) A sum, as profit on subdivision (g)(2)(i) of this clause, determined by the Contracting Officer under 49.202 of 
the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reasonable; however, if it appears 
that the Contractor would have sustained a loss on the entire contract had it been completed, the Contracting Officer shall 
allow no profit under this subdivision (g)(2)(iii) and shall reduce the settlement to reflect the indicated rate of loss.  

(3) The reasonable costs of settlement of the work terminated, including—  
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination 

settlement proposals and supporting data;  
(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and  
(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, protection, or 

disposition of the termination inventory.  
(h) Except for normal spoilage, and except to the extent that the Tribe expressly assumed the risk of loss, the 

Contracting Officer shall exclude from the amounts payable to the Contractor under paragraph (g) of this clause, the fair 
value, as determined by the Contracting Officer, of property that is destroyed, lost, stolen, or damaged so as to become 
undeliverable to the Government or to a buyer.  

(i) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in effect on the date of this 
contract, shall govern all costs claimed, agreed to, or determined under this clause.  

(j) The Contractor shall have the right of appeal, under the Disputes clause, from any determination made by the 
Contracting Officer under paragraph (e), (g), or (l) of this clause, except that if the Contractor failed to submit the 
termination settlement proposal or request for equitable adjustment within the time provided in paragraph (e) or (l), 
respectively, and failed to request a time extension, there is no right of appeal.  

(k) In arriving at the amount due the Contractor under this clause, there shall be deducted—  



Dam RFP No. R11AV32054A - Dam 
 

37 
 

(1) All unliquidated advance or other payments to the Contractor under the terminated portion of this contract;  
(2) Any claim which the Government has against the Contractor under this contract; and  
(3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things acquired by the Contractor or 

sold under the provisions of this clause and not recovered by or credited to the Tribe.  
(l) If the termination is partial, the Contractor may file a proposal with the Contracting Officer for an equitable 

adjustment of the price(s) of the continued portion of the contract. The Contracting Officer shall make any equitable 
adjustment agreed upon. Any proposal by the Contractor for an equitable adjustment under this clause shall be requested 
within 90 days from the effective date of termination unless extended in writing by the Contracting Officer.  

(m)(1) The Tribemay, under the terms and conditions it prescribes, make partial payments and payments against costs 
incurred by the Contractor for the terminated portion of the contract, if the Contracting Officer believes the total of these 
payments will not exceed the amount to which the Contractor will be entitled.  

(2) If the total payments exceed the amount finally determined to be due, the Contractor shall repay the excess to 
the Government upon demand, together with interest computed at the rate established by the Secretary of the Treasury 
under 50 U.S.C. App. 1215(b)(2). Interest shall be computed for the period from the date the excess payment is received 
by the Contractor to the date the excess is repaid. Interest shall not be charged on any excess payment due to a 
reduction in the Contractor’s termination settlement proposal because of retention or other disposition of termination 
inventory until 10 days after the date of the retention or disposition, or a later date determined by the Contracting Officer 
because of the circumstances.  

(n) Unless otherwise provided in this contract or by statute, the Contractor shall maintain all records and documents 
relating to the terminated portion of this contract for 3 years after final settlement. This includes all books and other 
evidence bearing on the Contractor’s costs and expenses under this contract. The Contractor shall make these records 
and documents available to the Government, at the Contractor’s office, at all reasonable times, without any direct charge. 
If approved by the Contracting Officer, photographs, microphotographs, or other authentic reproductions may be 
maintained instead of original records and documents. 

  
I.57  TERMINATION FOR CONVENIENCE OF THE TRIBE – ALTERNATE 1  

(Adapted from 52.249-1)            (MAY 2004) 
 

(a) The Government may terminate performance of work under this contract in whole or, from time to time, in part if the 
Contracting Officer determines that a termination is in the Tribe’s interest. The Contracting Officer shall terminate by 
delivering to the Contractor a Notice of Termination specifying the extent of termination and the effective date.  

(b) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the Contractor shall 
immediately proceed with the following obligations, regardless of any delay in determining or adjusting any amounts due 
under this clause:  

(1) Stop work as specified in the notice.  
(2) Place no further subcontracts or orders (referred to as subcontracts in this clause) for materials, services, or 

facilities, except as necessary to complete the continued portion of the contract.  
(3) Terminate all subcontracts to the extent they relate to the work terminated.  
(4) Assign to the Tribe, as directed by the Contracting Officer, all right, title, and interest of the Contractor under the 

subcontracts terminated, in which case the Government shall have the right to settle or to pay any termination settlement 
proposal arising out of those terminations.  

(5) With approval or ratification to the extent required by the Contracting Officer, settle all outstanding liabilities and 
termination settlement proposals arising from the termination of subcontracts; the approval or ratification will be final for 
purposes of this clause.  

(6) As directed by the Contracting Officer, transfer title and deliver to the Government—  
(i) The fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced 

or acquired for the work terminated; and  
(ii) The completed or partially completed plans, drawings, information, and other property that, if the contract had 

been completed, would be required to be furnished to the Tribe.  
(7) Complete performance of the work not terminated.  
(8) Take any action that may be necessary, or that the Contracting Officer may direct, for the protection and 

preservation of the property related to this contract that is in the possession of the Contractor and in which the 
Government has or may acquire an interest.  

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of the types referred 
to in paragraph (b)(6) of this clause; provided, however, that the Contractor (i) is not required to extend credit to any 
purchaser and (ii) may acquire the property under the conditions prescribed by, and at prices approved by, the 
Contracting Officer. The proceeds of any transfer or disposition will be applied to reduce any payments to be made by the 
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Government under this contract, credited to the price or cost of the work, or paid in any other manner directed by the 
Contracting Officer.  

(c) The Contractor shall submit complete termination inventory schedules no later than 120 days from the effective date 
of termination, unless extended in writing by the Contracting Officer upon written request of the Contractor within this 120-
day period.  

(d) After expiration of the plant clearance period as defined in Subpart 49.001 of the Federal Acquisition Regulation, the 
Contractor may submit to the Contracting Officer a list, certified as to quantity and quality, of termination inventory not 
previously disposed of, excluding items authorized for disposition by the Contracting Officer. The Contractor may request 
the Government to remove those items or enter into an agreement for their storage. Within 15 days, the Government will 
accept title to those items and remove them or enter into a storage agreement. The Contracting Officer may verify the list 
upon removal of the items, or if stored, within 45 days from submission of the list, and shall correct the list, as necessary, 
before final settlement.  

(e) After termination, the Contractor shall submit a final termination settlement proposal to the Contracting Officer in the 
form and with the certification prescribed by the Contracting Officer. The Contractor shall submit the proposal promptly, 
but no later than 1 year from the effective date of termination, unless extended in writing by the Contracting Officer upon 
written request of the Contractor within this 1-year period. However, if the Contracting Officer determines that the facts 
justify it, a termination settlement proposal may be received and acted on after 1 year or any extension. If the Contractor 
fails to submit the proposal within the time allowed, the Contracting Officer may determine, on the basis of information 
available, the amount, if any, due the Contractor because of the termination and shall pay the amount determined.  

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may agree upon the whole or any 
part of the amount to be paid or remaining to be paid because of the termination. The amount may include a reasonable 
allowance for profit on work done. However, the agreed amount, whether under this paragraph (f) or paragraph (g) of this 
clause, exclusive of costs shown in paragraph (g)(3) of this clause, may not exceed the total contract price as reduced by 
(1) the amount of payments previously made and (2) the contract price of work not terminated. The contract shall be 
modified, and the Contractor paid the agreed amount. Paragraph (g) of this clause shall not limit, restrict, or affect the 
amount that may be agreed upon to be paid under this paragraph. 

  
(g) If the Contractor and Contracting Officer fail to agree on the whole amount to be paid the Contractor because 

of the termination of work, the Contracting Officer shall pay the Contractor the amounts determined as follows, but 
without duplication of any amounts agreed upon under paragraph (f) of this clause:  

(1) For contract work performed before the effective date of termination, the total (without duplication of any 
items) of—  

(i) The cost of this work;  
(ii) The cost of settling and paying termination settlement proposals under terminated subcontracts that are 

properly chargeable to the terminated portion of the contract if not included in subdivision (g)(1)(i) of this clause; and  
(iii) A sum, as profit on subdivision (g)(1)(i) of this clause, determined by the Contracting Officer under 

49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reasonable; 
however, if it appears that the Contractor would have sustained a loss on the entire contract had it been completed, 
the Contracting Officer shall allow no profit under this subdivision (g)(1)(iii) and shall reduce the settlement to reflect 
the indicated rate of loss.  

(2) The reasonable costs of settlement of the work terminated, including—  
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination 

settlement proposals and supporting data;  
(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and  

(ii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, protection, or 
disposition of the termination inventory.  

(iii) (h) Except for normal spoilage, and except to the extent that the Government expressly assumed the risk of loss, 
the Contracting Officer shall exclude from the amounts payable to the Contractor under paragraph (g) of this 
clause, the fair value, as determined by the Contracting Officer, of property that is destroyed, lost, stolen, or 
damaged so as to become undeliverable to the Government or to a buyer.  

(iv) (i) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in effect on the date of this 
contract, shall govern all costs claimed, agreed to, or determined under this clause.  

(v) (j) The Contractor shall have the right of appeal, under the Disputes clause, from any determination made by the 
Contracting Officer under paragraph (e), (g), or (l) of this clause, except that if the Contractor failed to submit 
the termination settlement proposal or request for equitable adjustment within the time provided in 
paragraph (e) or (l), respectively, and failed to request a time extension, there is no right of appeal.  

(vi) (k) In arriving at the amount due the Contractor under this clause, there shall be deducted—  
(vii) (1) All unliquidated advance or other payments to the Contractor under the terminated portion of this contract;  
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(viii) (2) Any claim which the Government has against the Contractor under this contract; and  
(ix) (3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things acquired by the Contractor 

or sold under the provisions of this clause and not recovered by or credited to the Government.  
(x) (l) If the termination is partial, the Contractor may file a proposal with the Contracting Officer for an equitable 

adjustment of the price(s) of the continued portion of the contract. The Contracting Officer shall make any 
equitable adjustment agreed upon. Any proposal by the Contractor for an equitable adjustment under this 
clause shall be requested within 90 days from the effective date of termination unless extended in writing by 
the Contracting Officer.  

(xi) (m)(1) The Government may, under the terms and conditions it prescribes, make partial payments and payments 
against costs incurred by the Contractor for the terminated portion of the contract, if the Contracting Officer 
believes the total of these payments will not exceed the amount to which the Contractor will be entitled.  

(xii) (2) If the total payments exceed the amount finally determined to be due, the Contractor shall repay the excess to 
the Government upon demand, together with interest computed at the rate established by the Secretary of the 
Treasury under 50 U.S.C. App. 1215(b)(2). Interest shall be computed for the period from the date the excess 
payment is received by the Contractor to the date the excess is repaid. Interest shall not be charged on any 
excess payment due to a reduction in the Contractor’s termination settlement proposal because of retention 
or other disposition of termination inventory until 10 days after the date of the retention or disposition, or a 
later date determined by the Contracting Officer because of the circumstances.  

(xiii) (n) Unless otherwise provided in this contract or by statute, the Contractor shall maintain all records and 
documents relating to the terminated portion of this contract for 3 years after final settlement. This includes all 
books and other evidence bearing on the Contractor’s costs and expenses under this contract. The 
Contractor shall make these records and documents available to the Tribe, at the Contractor’s office, at all 
reasonable times, without any direct charge. If approved by the Contracting Officer, photographs, 
microphotographs, or other authentic reproductions may be maintained instead of original records and 
documents.  

 
I.58  52.249-10  DEFAULT (FIXED-PRICE CONSTRUCTION)                                                      APRIL 1984  
 
(a) If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence that will insure its 
completion within the time specified in this contract including any extension, or fails to complete the work within this time, 
the Government may, by written notice to the Contractor, terminate the right to proceed with the work (or the separable 
part of the work) that has been delayed. In this event, the Tribe may take over the work and complete it by contract or 
otherwise, and may take possession of and use any materials, appliances, and plant on the work site necessary for 
completing the work. The Contractor and its sureties shall be liable for any damage to the Tribe resulting from the 
Contractor’s refusal or failure to complete the work within the specified time, whether or not the Contractor’s right to 
proceed with the work is terminated. This liability includes any increased costs incurred by the Government in completing 
the work.  

(b) The Contractor’s right to proceed shall not be terminated nor the Contractor charged with damages under this 
clause, if—  

(1) The delay in completing the work arises from unforeseeable causes beyond the control and without the fault or 
negligence of the Contractor. Examples of such causes include—  

(i) Acts of God or of the public enemy,  
(ii) Acts of the Government in either its sovereign or contractual capacity,  
(iii) Acts of another Contractor in the performance of a contract with the Government,  
(iv) Fires,  
(v) Floods,  
(vi) Epidemics,  
(vii) Quarantine restrictions,  
(viii) Strikes,  
(ix) Freight embargoes,  
(x) Unusually severe weather, or  
(xi) Delays of subcontractors or suppliers at any tier arising from unforeseeable causes beyond the control and 

without the fault or negligence of both the Contractor and the subcontractors or suppliers; and  
(2) The Contractor, within 10 days from the beginning of any delay (unless extended by the Contracting Officer), 

notifies the Contracting Officer in writing of the causes of delay. The Contracting Officer shall ascertain the facts and the 
extent of delay. If, in the judgment of the Contracting Officer, the findings of fact warrant such action, the time for 
completing the work shall be extended. The findings of the Contracting Officer shall be final and conclusive on the parties, 
but subject to appeal under the Disputes clause.  
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(c) If, after termination of the Contractor’s right to proceed, it is determined that the Contractor was not in default, or 
that the delay was excusable, the rights and obligations of the parties will be the same as if the termination had been 
issued for the convenience of the Tribe.  

(d) The rights and remedies of the Tribe in this clause are in addition to any other rights and remedies provided by law 
or under this contract.  
to subcontracts.  
 
I.59 BID GUARANTE (Adapted from 52.228-01)     SEPT 1996 
 
a) Failure to furnish a bid guarantee in the proper form and amount, by the time set for opening of bids, may be cause for 
rejection of the bid.  
 
(b) The bidder shall furnish a bid guarantee in the form of a firm commitment, e.g., bid bond supported by good and 
sufficient surety or sureties acceptable to the Tribe, postal money order, certified check, cashier’s check, irrevocable letter 
of credit, or, under Treasury Department regulations, certain bonds or notes of the United States. The Contracting Officer 
will return bid guarantees, other than bid bonds—  
 
(1) To unsuccessful bidders as soon as practicable after the opening of bids; and  
(2) To the successful bidder upon execution of contractual documents and bonds (including any necessary coinsurance or 
reinsurance agreements), as required by the bid as accepted.  
 
(c) The amount of the bid guarantee shall be ______ percent of the bid price or $________, whichever is less.  
 
(d) If the successful bidder, upon acceptance of its bid by the Government within the period specified for acceptance, fails 
to execute all contractual documents or furnish executed bond(s) within 10 days after receipt of the forms by the bidder, 
the Contracting Officer may terminate the contract for default.  
 
(e) In the event the contract is terminated for default, the bidder is liable for any cost of acquiring the work that exceeds 
the amount of its bid, and the bid guarantee is available to offset the difference. 
 
I.60   RELEASE OF CLAIMS -  After completion of the work and prior to final payment, the Contractor shall furnish the 
Contracing Officer with a release of claims against the White Mountain Apache Tribe relating to this contract.  The 
Release of Claims form provides for exception of specified claims from operation of the release. 
 
I.61  LIABILITY INSURANCE  
 
(a)  The Contractor shall procure and maintain during the term of this contract and any extension thereof liability insurance 
in form satisfactory to the Contracting Officer by an insurance company which is acceptable to the Contracting Officer.  
The named insured parties under the policy shall be the Contractor and the United States of America.  The amounts of the 
insurance shall be not less than as follows: 
 
WORKERS’ COMPENSATION AND EMPLOYER’S LIABILITY 
 
$100,000 
 
GENERAL LIABILITY 
 
$5,000,000 per occurrence 
 
AUTOMOBILE LIABILITY  
 
$200,000 each person 
 
$500,000 each occurrence 
 
$20,000 property damage 
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(b)  Each policy shall have a certificate evidencing the insurance coverage.  The insurance company shall provide an 
endorsement to notify the Contracting Officer 30 days prior to the effective date of cancellation or termination of the policy 
or certificate; or modification of the policy or certificate which may adversely affect the interest of the Government in such 
insurance.  Then certificate shall identify the contract number, the name and address of the Contracting Officer, as well as 
the insured, the policy number and a brief description of contract services to be performed.  The Contractor shall furnish 
the Contracting Officer with a copy of an acceptable insurance certificate prior to beginning the work.   
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SECTION J -- LIST OF DOCUMENTS, EXHIBITS AND OTHER ATTACHMENTS  
 
J.1  APPLICABILITY OF DOCUMENTS 
 
The documents, exhibits, and other attachments which are identified in this Section J, apply to and are a part of this 
contract.  In the event that any document is missing in whole or in part from this document when received, the Contracting 
Officer shall be notified immediately. 
 
J.2  LIST OF CONTRACT DOCUMENTS 
 

Attachment No.                                          Title                                  
 

1. Scope of Work (located at http://www.wmat.us) 
 

2. FER (located at http://www.wmat.us)  
 

3. Information other than Cost or Pricing Data (Reference Clause No. I.8)  
 

 
4. Davis Bacon Wage Determinations (Reference Clause No. I.12) 
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SECTION K -- REPRESENTATIONS, CERTIFICATIONS AND OTHER STATEMENTS OF OFFERORS  
 
K.1  ONLINE REPRESENTATIONS AND CERTIFICATIONS (ORCA) 
 
The Request for Qualifications submitted by each offeror contained representations and certifications of the offerors.   The 
Tribe will consult ORCA for final updates prior to making an award determination.   
 
K. 2   CERTIFICATE OF INDEPENDENT PRICE DETERMINATION  
 

(a) The offeror certifies that—  
(1) The prices in this offer have been arrived at independently, without, for the purpose of restricting competition, any 

consultation, communication, or agreement with any other offeror or competitor relating to—  
(i) Those prices;  
(ii) The intention to submit an offer; or  
(iii) The methods or factors used to calculate the prices offered.  

(2) The prices in this offer have not been and will not be knowingly disclosed by the offeror, directly or indirectly, to 
any other offeror or competitor before bid opening (in the case of a sealed bid solicitation) or contract award (in the case 
of a negotiated solicitation) unless otherwise required by law; and  

(3) No attempt has been made or will be made by the offeror to induce any other concern to submit or not to submit 
an offer for the purpose of restricting competition.  

(b) Each signature on the offer is considered to be a certification by the signatory that the signatory—  
(1) Is the person in the offeror’s organization responsible for determining the prices being offered in this bid or 

proposal, and that the signatory has not participated and will not participate in any action contrary to paragraphs (a)(1) 
through (a)(3) of this provision; or  

(2)(i) Has been authorized, in writing, to act as agent for the following principals in certifying that those principals 
have not participated, and will not participate in any action contrary to paragraphs (a)(1) through (a)(3) of this provision 
____________________ [insert full name of person(s) in the offeror’s organization responsible for determining the prices 
offered in this bid or proposal, and the title of his or her position in the offeror’s organization];  

(ii) As an authorized agent, does certify that the principals named in subdivision (b)(2)(i) of this provision have not 
participated, and will not participate, in any action contrary to paragraphs (a)(1) through (a)(3) of this provision; and  

(iii) As an agent, has not personally participated, and will not participate, in any action contrary to 
paragraphs (a)(1) through (a)(3) of this provision.  

(c) If the offeror deletes or modifies paragraph (a)(2) of this provision, the offeror must furnish with its offer a signed 
statement setting forth in detail the circumstances of the disclosure.  
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SECTION L -- INSTRUCTIONS, CONDITIONS AND NOTICES TO BIDDERS  
 
L.1 52.204-06 DATA UNIVERSAL NUMBERING SYSTEM (DUNS) NUMBER APRIL 2008 
 
(a) The offeror shall enter, in the block with its name and address on the cover page of its offer, the annotation “DUNS” or 
“DUNS+4” followed by the DUNS number or “DUNS+4” that identifies the offeror’s name and address exactly as stated in 
the offer. The DUNS number is a nine-digit number assigned by Dun and Bradstreet, Inc. The DUNS+4 is the DUNS 
number plus a 4-character suffix that may be assigned at the discretion of the offeror to establish additional CCR records 
for identifying alternative Electronic Funds Transfer (EFT) accounts (see Subpart 32.11) for the same concern.  
 
(b) If the offeror does not have a DUNS number, it should contact Dun and Bradstreet directly to obtain one.  
 
(1) An offeror may obtain a DUNS number—  
 
(i) Via the Internet at http://fedgov.dnb.com/webform or if the offeror does not have internet access, it may call Dun and 
Bradstreet at 1-866-705-5711 if located within the United States; or  
(ii) If located outside the United States, by contacting the local Dun and Bradstreet office. The offeror should indicate that 
it is an offeror for a U.S. Government contract when contacting the local Dun and Bradstreet office.  
 
(2) The offeror should be prepared to provide the following information:  
 
(i) Company legal business name.  
(ii) Tradestyle, doing business, or other name by which your entity is commonly recognized.  
(iii) Company physical street address, city, state and ZIP Code.  
(iv) Company mailing address, city, state and ZIP Code (if separate from physical).  
(v) Company telephone number.  
(vi) Date the company was started.  
(vii) Number of employees at your location.  
(viii) Chief executive officer/key manager.  
(ix) Line of business (industry).  
(x) Company Headquarters name and address (reporting relationship within your entity).  
 
L.2  SUBMITTAL OF PROPOSALS 
 
(1)  The offeror shall submit 10 bound copies the Technical Proposal and 10 separately bound copies of the cost/price 
proposal and 1 unbound copy of each. 
(2) Proposals and modifications to proposals shall be submitted in paper media in sealed envelopes or packages 
(i) addressed to the office specified in the solicitation, and (ii) showing the time and date specified for receipt, the 
solicitation number, and the name and address of the offeror 
 
(3) The first page of the proposal must show—  
 
(i) The solicitation number;  
(ii) The name, address, and telephone and electronic address if available;  
(iii) A statement specifying the extent of agreement with all terms, conditions, and provisions included in the solicitation 
and agreement to furnish any or all items upon which prices are offered at the price set opposite each item;  
(iv) Names, titles, and telephone electronic addresses if available of persons authorized to negotiate on the offeror’s 
behalf with the Tribe in connection with this solicitation; and  
(v) Name, title, and signature of person authorized to sign the proposal.  
 
(4) Submission, modification, revision, and withdrawal of proposals.  
 
(i) Offerors are responsible for submitting proposals, and any modifications or revisions, so as to reach the Tribal office 
designated in the solicitation by the time specified in the solicitation.  
 (ii) If an emergency or unanticipated event interrupts normal Tribal processes so that proposals cannot be received at the 
office designated for receipt of proposals by the exact time specified in the solicitation, and urgent Tribal requirements 
preclude amendment of the solicitation, the time specified for receipt of proposals will be deemed to be extended to the 
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same time of day specified in the solicitation on the first work day on which normal Tribal processes resume.  
(iii) Proposals may be withdrawn by written notice received at any time before award.  
.  
(5) Offerors shall submit proposals in response to this solicitation in English, unless otherwise permitted by the solicitation, 
and in U.S. dollars. 
(6) Offerors may submit modifications to their proposals at any time before the solicitation closing date and time, and may 
submit modifications in response to an amendment, or to correct a mistake at any time before award.  
(7) Offerors may submit revised proposals only if requested or allowed by the Contracting Officer.  
(8) Proposals may be withdrawn at any time before award. Withdrawals are effective upon receipt of notice by the 
Contracting Officer. 
 
(e) Restriction on disclosure and use of data. Offerors that include in their proposals data that they do not want disclosed 
to the public for any purpose, or used by the Tribe except for evaluation purposes, shall—  
 
(1) Mark the title page with the following legend:  
 

This proposal includes data that shall not be disclosed outside the Tribe and the Government and shall not be 
duplicated, used, or disclosed—in whole or in part—for any purpose other than to evaluate this proposal. If, however, a 
contract is awarded to this offeror as a result of—or in connection with—the submission of this data, the Tribe and the 
Government shall have the right to duplicate, use, or disclose the data to the extent provided in the resulting contract. This 
restriction does not limit the Tribe’s or the Government's right to use information contained in this data if it is obtained from 
another source without restriction. The data subject to this restriction are contained in sheets [insert numbers or other 
identification of sheets]; and  
(2) Mark each sheet of data it wishes to restrict with the following legend:  
Use or disclosure of data contained on this sheet is subject to the restriction on the title page of this proposal.  
 
(f) Contract award.  
 
(1) The Tribe intends to award a contract or contracts resulting from this solicitation to the responsible offeror(s) whose 
proposal(s) represents the best value after evaluation in accordance with the factors and subfactors in the solicitation.  
(2) The Tribe may reject any or all proposals if such action is in the Tribe’s interest.  
(3) The Tribe may waive informalities and minor irregularities in proposals received.  
(4) The Tribe intends to evaluate proposals and award a contract without discussions with offerors (except clarifications as 
described in FAR 15.306(a)). Therefore, the offeror’s initial proposal should contain the offeror’s best terms from a cost or 
price and technical standpoint. The Tribe reserves the right to conduct discussions if the Contracting Officer later 
determines them to be necessary.  
(8) The Tribe may determine that a proposal is unacceptable if the prices proposed are materially unbalanced between 
line items or subline items. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of one 
or more contract line items is significantly overstated or understated as indicated by the application of cost or price 
analysis techniques. A proposal may be rejected if the Contracting Officer determines that the lack of balance poses an 
unacceptable risk to the Tribe.  
(9) A written award or acceptance of proposal mailed or otherwise furnished to the successful offeror within the time 
specified in the proposal shall result in a binding contract without further action by either party.  
 
L.3 52.216-01 TYPE OF CONTRACT APRIL 1984 
 
The Tribe contemplates award of a  Firm Fixed Price contract resulting from this solicitation. 
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SECTION M – EVALUATION FACTORS   
M.1     GENERAL 
 
Phase 2 of this solicitation process will require the most qualified firms to prepare and submit a detailed proposal which 
shall describe proposed Technical Approaches as well as confirming Key Personnel.  Pricing is required in Phase 2,.  The 
proposals of the Phase 2 participants will be evaluated to determine which offerors will provide the best value to the Tribe 
while conforming to the requirements in the solicitation.  The Tribe is seeking innovative concepts to ensure that a Record 
of Decision can be issued by the Secretary of the Interior while implementing cost-savings in the scope of work for design 
and/or construction. 
 
After initial evaluation of the proposals, offerors may be requested to participate in discussions prior to submitting their 
“Best and Final” proposals. 
 
Each Phase 2 offeror shall provide details associated with each of the tasks necessary to complete the project as outlined 
in the Miner Flat Rural Water Project – 30% Design Statement of Work (Statement of Work) dated 8/18/2011 and as 
amended on January 24, 2012 by Addendum No. 1.  The Field Exploration Request (FER), describing proposed field 
exploration activities can be found at http://www.wmat.us.   Details should include, but not be limited to specific tasks, 
resources (both in-house and subcontracts) and timing (schedule) associated with the production of each of the 
deliverables identified on Pages Nos. 1 and 2 of the Statement of Work.   However, should offerors determine that there 
are opportunities to fine-tune or reorient the tasks/deliverables that generally meet the intent of the Statement of Work, 
leading to a more  efficient or effective project, offerors are encouraged to do so.  Pursuant to Section ??? of this RFP, for 
each task identified offerors shall develop labor categories/disciplines, number of hours and hourly rates that will be 
assigned to the task using a laborer classification system considered appropriate by the offeror.  
 
The Tribe will be conducting environmental clearances for land disturbance associated with geotechnical investigations. 
The scope and duration to obtain clearances will be based on investigations proposed by the offeror.    Offeror’s 
schedules should clearly allow time for these tasks and integrate them appropriately into their schedules. 
 
As outlined in the Statement of Work, the Tribe will be conducting the flood hydrology studies, including the Paleoflood 
analysis. The Tribe anticipates the duration of those studies to be 8-12 weeks.  Pre-requisite to the flood studies is the 
development of project topography as required under Deliverable No. 3 of the Statement of Work.  Offeror’s schedules 
should clearly include the Tribal tasks and integrate them appropriately into their schedules.  Additionally, again pursuant 
to the Statement of Work, the Tribe, working with the successful offeror will be conducting Risk Analysis studies, including 
dam break analyses and Population at Risk studies, requiring close coordination with the successful the offeror 
throughout the 30% design process. 
 
A firm fixed price contract will be awarded to the successful offeror.  Each offeror shall provide the firm fixed price in the 
Phase 2 submission as noted on the Cost Schedule contained in Section B of  this RFP.  Notably, the Cost Schedule 
includes the Field Exploration work, Dam Design and Analysis and RCC and conventional concrete borrow investigations. 
 
Additionally, all offerors should provide not more than 2 pages of narrative addressing steps proposed during design to 
reduce the cost of design and construction without sacrificing the level of detail necessary. 
  
M.2       EVALUATION FACTORS 
 
Technical considerations are significantly more important than price/cost factors.  The Evaluation Committee will evaluate 
proposals relative to the criteria listed below in descending order of importance, with 1 and 2 weighted significantly more 
than cost/price when combined. 

1. Technical Approach  - The narrative will be rated to determine how each proposal accomplishes the statement of 
work , including any innovative practices or methods that will produce a better design product or reduce costs 
while still addressing the requirements of the Statement of Work. 

2. Professional qualifications and experience of Key Personnel as well as key staff performing day to day technical 
work products. 

3. Cost/Price. 
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Technical Approach 
 
Offerors should expand and elaborate on their previous proposal under the RFQ.  The proposal should articulate 
specifically how they plan to conduct each task under the Statement of Work that correlates with the Deliverables listed on 
Pages 1 and 2 therein.  The proposal should clearly explain the process to be followed in preparing and submitting the 
Deliverables.  A detailed schedule should be included that identifies each deliverable as a milestone and major subtasks 
that are required under each of those deliverables.  The schedule should also identify those tasks within the schedule that 
are predecessors to other tasks.  The schedule should also clearly integrate the Tribe's activities as outlined above.  
Additionally, at a minimum, the proposal should discuss the following: 
 

Field Exploration – A comprehensive exploration plan should be developed for the purpose of exploring 
foundation for failure modes, seepage potential and other structural and non-structural aspects of the design.  The 
proposal should discuss the existing data (as posted on the website) and identify data gaps or uncertainties that 
must be resolved in order to produce a 30% design product.  Furthermore, each proposer should carefully 
determine the number and type of exploratory features to be included in the proposal and a detailed explanation 
of the value to be gained by performing such explorations.  The proposal should also discuss methods of 
collecting the data targeted under this proposal. 
 
Grouting Plan - A grouting plan beneath Miner Flat Dam and in both abutments is anticipated.  The 30% design 
should include designs for the such grouting.  The proposal should discuss how it anticipates collecting data in 
support of the 30% grouting design and specifically if it is proposing to conduct a test grouting program under this 
proposal.   
 
Identification and Analysis of Borrow Sites - A quarry plan is also considered a significant task and requires that 
the offeror narrate concepts for acquiring quarry materials and performing testing and analysis of the aggregate to 
be used in the RCC mix design as well as for conventional concrete.  Offerors should note the addendum to the 
Statement of Work as discussed above.  Offerors should note that the RCC mix design is not currently included in 
this Statement of Work. 
 

Professional Qualifications and Experience of Key Personnel 
 
The offerors are encouraged to elaborate upon the information provided under the RFQ, however there is no requirement 
to do so if the offeror believes its RFQ proposal to be fully informative and sufficient.  The qualifications and key personnel 
identified will be evaluated based on the tasks identified under the offerors technical approach.  Skills and abilities should 
be well correlated to the Statement of Work and specifically the deliverables required. Focus should be placed on the 
following key personnel: 
 

Project Manager 
Principal Designer 
RCC Designer 
Geotechnical Engineer 
Grouting Engineer 
Seismologist 
Geologist 
 

Cost Proposal  
 
The offeror’s estimated total price will be considered to be a reflection of its understanding of the Statement of Work.  The 
offeror shall ensure that all applicable costs elements are detailed in their cost proposal.   Attachment No. 2 (Section J) of 
this RFP offers an example of how the offeror should prepare its cost proposal.  Each offeror must consider and provide 
specific costs/disciplines for all subtasks under the major tasks (required).  The Table should also clearly show a 
crosswalk between the tasks and costs in the table and the cost schedule (Section J, Attachment No. 3). The cost 
proposal shall also provide a detailed breakdown of all proposed subcontracts including labor, materials and equipment 
that shall serve to fix the quantities and unit prices for those subcontracted tasks.  Offeror’s cost proposals will be 
compared to the owner’s estimate to ensure that the individual line items and the total price are reasonable.  The cost 
proposal should be sufficiently realistic to: (A) ensure completion of the work; (B) reflect the statement of work and 
methods proposed by the offeror. 
 


